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ABSTRACT 

 

Flag of Convenience problems originated in Admiralty Law due to the 

requirement of the registration of ships. This matter in relation to that area 

of the law has been the subject matter of academic discussion for a long 

time now. However, with the development of Aviation and Space Laws and 

the similar requirements for the registration of aviation and space vessels; it 

is widely believed in some quarters that we might be combatting the same 

problem in Aviation and Space Laws any time soon; as we already did in 

Admiralty Law for decades. This article is an attempt to discuss the problem 

it constitutes already to Admiralty Law as well as the potential problem it 

poses to Aviation and Space Laws. However, before addressing these 

problems in relation to these areas of the law, it is pertinent to introduce the 

concept and trace its origin. 

 
1.0 INTRODUCTION 

 
The concept of Flags of Convenience owes its origin to the observation that 

there is no single sovereign of the high seas and that ship and vessels are 

generally subject to the law of the flag they fly. The Permanent Court of 

International Justice affirmed this position in the Lotus case
1
 as far back as 

1927 when it declared that: ―apart from certain special cases which are 

defined by international law – vessels on the high seas are subject to no 

authority except that of the state whose flag they fly.‖
2
 This position also 
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stems from the traditional view that vessels are literally a part of the territory 

of the flag-country. The United Nations Convention on the Law of the Sea 

(UNCLOS)
3
 has further affirmed this position in Article 92 by stating thus: 

 
[s]hips shall sail under the flag of one state only and, save in 

exceptional circumstances expressly provided for in international 

treaties or in this Convention, shall be subject to its exclusive 

jurisdiction on the high seas. 

 
In summary, the law of the flag is the internationally accepted starting point 

of high seas jurisdiction.
4
 For a ship or vessel to fly the flag of a particular 

state, it must have been registered in that state. International law grants 

registering States nearly unfettered authority to dictate registration 

requirements,
5
 except that the registration 

 
(i) Cannot infringe another State‘s rights, 

 
(ii) Cannot be granted if there is a reasonable suspicion that the 

vessel will be used to violate international law, 
 

(iii) Must be for a single nationality, and 
 

(iv) Must be in accordance with State treaties.
6
 

 

Furthermore, in the Muscat Dhows case (France v Great Britain),
7
 the 

Permanent Court of Arbitration in The Hague considered Great Britain‘s 
 
 
 

 
3 United Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397 
(hereinafter UNCLOS)

  

4 Powell, Eric (2013) ―Taming the Beast: How the International Legal Regime Creates and 
Contains Flags of Convenience,‖ Annual Survey of International & Comparative Law: Vol.

  

19: Iss. 1, Article 12. Available at: 

http://digitalcommons.law.ggu.edu/annlsurvey/vol19/iss1/12
  

5 BOLESLAW ADAM BOCZEK, FLAGS OF CONVENIENCE: AN INTERNATIONAL 
LEGAL STUDY 158 n.5 (Harvard University Press, 1962) 105

  

6 Emeka Duruigbo, Multinational Corporations and Compliance with International 
Regulations Relating to the Petroleum Industry, 7 ANN. SURV. OF INT‘L & COMP. L.

  

109  
7 Hague Ct. Rep. (Scott) 93 (Perm. Ct. Arb. 1905)
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objection that France‘s practice of flagging vessels from the British Muscat 

Protectorate interfered with Muscat‘s independence. The Court disagreed as 

it held that; only France could restrict French registration rules. Also, in the 

United States Supreme Court case of Lauritzen v Larsen,
8
 the court stated 

that: ―each state under international law may determine for itself the 

conditions on which it will grant its nationality to a merchant ship.‖
9
 This 

position has been codified in Article 91 of UNCLOS which states that: 

―Every state shall fix the conditions for the grant of its nationality to ships.‖ 

 
There has also been the controversy under international law that there should be 

a ‗genuine link‘ between the registering state and the vessel before a state 

would be entitled to register a ship. The international community has struggled 

to define ―genuine link‖ in light of the understanding that state sovereignty 

includes the right to set registry terms.
10

 This concept first appeared in the 

Nottebohm case (Liech. v Guat.),
11

 which defined it to mean: ―a genuine 

connection of existence, interests and sentiments, together with the existence of 

reciprocal rights and duties.‖
12

 Three years after this decision by the ICJ, the 

1958 Convention on the High Seas stated in Article 5 that: ―there must exist a 

genuine link between the state and the ship.‖ It also strengthened the 

controversy by stating that: ―each state shall fix the conditions for the grant of 

its nationality to ships.‖
13

 UNCLOS also stated identically, the two positions of 

Article 5 of the 1958 Convention of the High Seas in its Article 91. The United 

Nations Convention on Conditions for Registration of Ships (UNCCORS),
14

 

attempted to settle the controversy by 
 

 
8 345 US 571 (1953)

  

9 Ibid at 584
  

10 Supra note 4 at 295
  

11 1955 ICJ 4 (Apr. 6) at 23
  

12 ibid
  

13 Article 5
  

14 May 1 1986-Apr. 30 1987, 26 I.L.M. 1229 (1987) [hereinafter referred to as UNCCORS]
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defining a genuine link.
15

 It required in Article 8 that states either prescribe 

the ―level of [national ownership] participation‖ or mandate that ―a 

satisfactory part‖
16

 of the officers and crews are nationals. However, it 

failed to define what constitutes a sufficient ―level of participation‖ or a 

―satisfactory part.‖
17

 Irrespective of the unsettled nature of what amounts to 

a ―genuine link‖ under international law, the U.S. courts have stated that no 

state can unilaterally refuse to recognize the flag of another state on the 

basis that there is no genuine link between the ship and the flag state. Thus, 

in Empresa Hondurena de Vapores , S.A v McLeod, the Court stated that; ―it 

would be unreasonable to conclude that… other states do not owe some 

obligations of respect‖ to the flag state so long as it effectively exercises it 

jurisdiction and control.
18

 

 
This unsettled nature of the requirements for registration of ships led to the 

emergence of ―open registries‖ i.e. countries with low standards or 

requirements for registration. These registries allow for registration of ships that 

are owned and controlled foreign nationals or entities. The practice is what is 

referred to as ―Flag of Convenience‖ (FOC). The Rochdale Report of 1970
19

 

has the most widely accepted definition of FOC and it lists six criteria to 

determine whether a ship is registered under a FOC
20

 and they include: 

 
1) Registration by non-citizens is allowed.  

 
 
 

 
15 Supra note 4 at 296

  

16 Supra note 14 at Article 9
  

17 H. Edwin Anderson, III, The Nationality of Ships and Flags of Convenience: 
Economics, Politics and Alternatives, 21 TUL. MAR. L. J. 149 (1996)

  

18 RESTATEMENT (THIRD) ON FOREIGN RELATIONS LAW OF THE UNITED 
STATES, para. 501 (1987)

  

19 Rt. Hon. The Viscount Rochdale, Committee of Inquiry Into Shipping: REPORT 172 
(1970)

  

20 Tina Shaughnessy and Ellen Tobin, ―Flags of Inconvenience: Freedom and Security on 
the High Seas‖
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2) Easy registry access, usually with foreign consulates available 

and unrestricted transfer from the registry. 
 

3) Minimal to nonexistent taxes. 
 

4) The registry country is small, and tonnage charges may produce 

substantial effects on national income. 
 

5) Ships are free to use non-national labour. 
 

6) The country of registry has neither the power nor the administrative 

framework to effectively impose domestic or international 

regulations; nor does it wish to exert control over the 

companies. 
 
An examination of the above criteria indicates that in a business environment 

dominated by the desire to ―minimize private costs and maximize private 

revenue,‖ the flag becomes an issue of fiscal advantage.
21

 Some of the 

economic advantages which may motivate FOC registration are:
22

 

 
1) Increased market value of the ship. 

 
2) Easy currency conversion. 

 
3) Decreased cost of repairs. 

 
4) Reduced operating costs. 

 
5) Owners may avoid national income taxation. 

 
6) Owners are able to acquire new tonnage more easily from their 

increased earnings. 
 

7) Owners may avoid home country governing the condition of the 

vessel. 
 
 
 

 
21 Dr. Z. Oya Ozcayir, Flags of Convenience and the Need for International Cooperation, 7

  

INT‘L MAR. L.J. 111 (2000), available at 
http://www.turkishpilots.org/DOCUMENTS/Oya_Ozcayir_Flags_Of_Convenience.htm 
(last visited 11/15/03)

  

22 Jane Marc Wells, Note, Vessel Registration in Selected Open Registries, 6 MAR. LAW 
221, 222-23 (1981)
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In summary, the major motivating factors are the ―low taxation levels for 

profits and incomes with the resultant free cash flow and the reduced operating 

costs due to lower crew wages.‖
23

 Although there are benefits of flags of 

convenience, the problems this practice poses to Admiralty, Aviation and Space 

Law are grave. We shall proceed to examine them in turn. 

 
2.0 PROBLEMS OF FLAG OF CONVENIENCE IN ADMIRALTY 

 
LAW 

 
Flags of Convenience pose a number of problems in Admiralty Law, some 

of which are; 

 
(a) Private International Law Problems; 

 
(b) Human Rights; 

 
(c) Pollution/Environmental. 

 
(A) Private International Law Problems: 

 

Flags of Convenience pose private international law problems of choice of law 

and choice of jurisdiction in Admiralty Law. This can be seen where there is a 

dispute involving a vessel registered in an open registry, with the parties 

involved from different parts of the world; especially where the cause of action 

arises in a different location from that where the parties are from and where the 

vessel is registered or where the cause of action arises on the high seas. Another 

issue with a problem of this nature is that open registries usually have 

substandard regulatory framework and as such the remedy may either be 

insufficient or unavailable. An interesting case in this regard is Markakis v 

Mparmpa Christos.
24

 Here a Greek seaman was injured on a Liberian flag ship, 

owned by a Panamanian Corporation, while the vessel was in Virginia waters. 

The Liberian flag was a ―flag of convenience,‖ just as the Panamanian 
 

 
23 Supra note 22 at 223

  

24 161 F. Supp. 487 (S.D.N.Y. 1958)
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Corporation was a ―corporation of convenience.‖ The vessel was actually 

operated by a London Corporation which was controlled by a Greek family. 

The court applied the law of the flag, which afforded a complete remedy. In 

addition to a good judicial decision of the conflict of laws and matters of 

international comity and policy involved in the problem, this is the first case 

to hold that under Liberian Law there is a right of recovery based on 

negligence, as well as unseaworthiness.
25

 

 
Many of the foreign flag personal injury cases involve questions concerning the 

presence of the foreign ship owner within the jurisdiction of local courts so as 

to be amenable to suit.
26

 Federazione Italiana dei Consorzi Agrari v Mandask 

Compania de Vapores, S.A,
27

 demonstrates how alien corporations operating 

foreign flag ships have the power to present facts to either admit their corporate 

presence within the jurisdiction of the court , or to deny same, depending on 

what seems to best serve their interests at the moment. 

 
(B) Human Rights; 

 

Human Rights problems posed by Flags of Convenience are of two types. They 

are; labour conditions and human trafficking. Ill-trained crew, members of 

which often lack a common language, are commonly ill-prepared to deal with 

the unexpected problems that plague substandard ships.
28

 Poorly paid with 

little to no benefits, some crew members including officers find ways to 

supplement their income by taking on illicit cargo.
29

 Some of the problems 

faced by crews on substandard Flags of Convenience ships are; abandonment, 
 
 
 

 
25 Louis R. Harolds, Some Legal Problems Arising out of Foreign Flag Operations, 28 
Fordham L. Rev. 303 (1959)

  

26 ibid
  

27 158 F. Supp. 107 (S.D.N.Y. 1957)
  

28 Supra note 20 at 21
  

29 ibid
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refusal of wages, and unsafe working and living conditions.
30

 An estimated 

220,000 seafarers work on Flag of Convenience ships, with a fatality 

ratev1.2 times higher than the world average and three times higher than that 

of English seafarers.
31

 As many scholars have observed, this combination of 

substandard ships and poorly-trained crew leads to less safe oceans for all 

parties involved in maritime trade.
32

 

 
Furthermore, the use of containers in which to hide stowaways on board 

commercial vessels, in order to gain entry to Western Countries, is a well-

established trick in human smuggling.
33

 This technique relies on the huge 

volume of maritime trade to penetrate inside of a country‘s borders.
34

 

 
Each year in the United States alone, 8,000 ships… deliver 

approximately 7.5 million overseas containers. Of these 7.5 million 

containers, only 2% are actually inspected and each inspection takes 

an average of three hours per container. This inability to verify the 

contents of containers and the general lack of inspection suggests 

that containers could be used as an effective means to transport 

weapons of mass destruction into Western ports or even as a means 

for terrorists themselves to circumvent immigration control.
35

 

 
C. Pollution/Environmental: 

 

The system of flags of convenience is often considered to be a major obstacle to 

alleviating the problem of maritime pollution, due to the system‘s lack of 
 
 
30 ibid

  

31 K. X. Li & Jim Mi Ng, International Maritime Conventions: Seafarers’ Safety and
  

Human Rights, 33 J. MAR. L. & COM. 381 (2002)
  

32 Andrew Schulkin, Safe Harbors: Crafting an International Solution to Cruise Ship 
Pollution, 15 GEO. INT‘L ENVT‘L. L. REV. 115 (2002)

  

33 William Langewiesche, Anarchy at Sea, THE ATLANTIC MONTHLY, Sept. 2003, at
  

64  
34 Supra note 28

  
35 Supra note 33
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regulatory enforcement and inexpensive, untrained crews.
36

 In 2002, two oil 

spills by substandard Flag of Convenience-flagged ships led to unprecedented 

levels of environmental damage.
37

 The transnational nature of maritime 

environmental disasters necessitates that all states act to prevent the causes of 

maritime pollution.
38

 The pollution resulting from fuel or oil spilled from 

tankers is fatal for all living organisms, in the sea and along the coast.
39

 

 
3.0 FLAGS OF CONVENIENCE AND AVIATION LAW 

 
3.1 Nationality of Aircrafts: 

 

The provisions of Articles 18 – 19 of the 1944 Convention on International 

Civil Aviation (Chicago Convention)
40

 are to the effect that an aircraft must 

be registered in one state only. They must also bear the appropriate 

markings indicating nationality and registrations.
41

 The effect of these 

provisions is that aircrafts, like ships, carry the nationality of the flag they 

fly i.e. the country of their registration. 

 

3.2 Flags of Convenience in Aviation Law: 

 

Although flag of convenience has its origin in Admiralty Law, it is said to 

have found its way into Aviation Law.
42

 In the field of civil aviation, the 

term ―flags of convenience‖ may be defined as conferment of nationality on 

aircraft through registration thereof by a particular state, in accordance with 

Article 17 of the Chicago Convention, notwithstanding the fact that the 
 
 
 
 
36 Supra note 17 at 162

  

37 Supra note 20 at 18
  

38 Supra note 20 at 20
  

39 ibid
  

40 Convention on International Civil Aviation, Dec. 7, 1944 art. 1, 61 Stat. 1180, T.I.A.S.
  

No. 1591 [hereinafter ―Chicago Convention‖]
 

41 ibid at Article 20
  

42 Sami Shubber, Jurisdiction Over Crimes on Board Aircraft, Springer Science & Business 
Media 126
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owners of such aircraft are foreign nationals.
43

 An example of this can be 

seen in the ownership of a Greek Airline and its aircraft by an Argentinian 

national.
44

 The motives for the registration of aircrafts in foreign countries 

are by and large financial. They are either to avoid heavy taxation in the 

national state of the owners, or to benefit from the facilities offered by the 

smaller nations for foreign investments.
45

 

 
The question of the presence or otherwise of flags of convenience in 

Aviation Law and its attendant problems have arisen most recently in 

response to Norwegian Airlines International Limited‘s (NAI) selection of 

Ireland as its state of registry, or ―flag state.‖
46

 While a wholly-owned 

subsidiary of Norwegian Air Shuttle ASA (Norwegian), NAI has instead 

registered itself as a commercial air carrier with the Irish Aviation 

Authority.
47

 When NAI applied for a Foreign Air Carrier Permit with the 

United States Department of Transportation, opposition erupted to NAI‘s 

alleged flag of convenience structure.
48

 

 
3.3 Flag of Convenience Problems in Aviation Law: 

 

Flags of convenience in aviation have become increasingly visible and 

potentially risk undermining transparency, accountability and even safety.
49

 

There is also the problem it poses to working conditions as it has done in the 

last six decades in admiralty law. Through flags of convenience, an airliner 
 
 
 
43 ibid

  

44 ibid
  

45 ibid
  

46 Snodgrass Philip Donges, ―Aviation Flags of Convenience: Ireland and the Case of 
Norwegian Airlines International,‖ available at; https://trid.trb.org/view.aspx?id=1359793> 
last accessed; 13th September, 2016

  

47 ibid
  

48 ibid
  

49 ―ITF warns against aviation ‗flags of convenience,‘‖ March 15 2013, available at; 
https://www.itfaviation.org/itf-warns-against-aviation-flags-of-convenience/> last accessed; 
13th September, 2016.
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can potentially take advantage of cheaper registration fees, low or no taxes and 

freedom to employ cheap labour – this is likely to deprive the workers of decent 

wages, proper working conditions and lack of legal protection.
50

 Flags of 

Convenience in aviation have also brought about decline in working conditions 

due to the increase ‗social dumping‘.
51

 This is when employers look to other 

countries for personnel who they can employ more cheaply and often under 

inferior work conditions.
52

 Thus, in 2014 news broke that Finnair will 

outsource cabin crew on some of its Asian routes.
53

 The personnel will be 

recruited from Hong Kong and Singapore on temporary agency contracts, 

where wage costs are substantially lower, labour rights – poor, social benefits 
 
– inexistent. Finnair announced to carry out the first phase of the 

outsourcing process by introducing lay-offs of its current staff.
54

 

 
As with admiralty law, Flags of Convenience in Aviation Law also raises some 

important jurisdictional and choice of law questions. This is particularly 

important in light of the available remedy for a claimant if the applicable law is 

that of the flag state which might have a poor regulatory framework, with 

insufficient or nonexistent remedy. This problem in aviation law usually rises 

with respect to jurisdiction over crimes committed aboard aircraft flying under 

such flags. For example; an aircraft owned by a U.S citizen is registered in 

Panama, and therefore, has Panamanian nationality, according to Article 17 of 

the Chicago Convention. If this aircraft becomes the scene of a murder or drug 

smuggling, while in flight over the high seas, which law applies? Is 
 
 
50 ―Flags of Convenience: Fighting the Impact of FOCs on Working Conditions,‖ available 
at; https://www.itfglobal.org/en/transport-sectors/civil-aviation/in-focus/focs-in-aviation/> 
last accessed: 13th September, 2016

 

51 ibid
  

52 ibid
  

53 ―US DOT reveals EU‘s inability to prevent flags of convenience in aviation,‖ 10
  

September 2014, available at; https://www.eurocockpit.be/stories/20140704/civil-aviation-
social-partners-pursue-measures-against-flags-of-convenience> last accessed; 13th 
September 2016

  

54 ibid
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Panama competent to try and punish the offender? Or is the law of the US 

applicable, and have the US courts jurisdiction to adjudicate upon the case?
55

 

The choice of jurisdiction and choice of law questions if answered correctly 

will go a long way in determining the outcome of the suit. Applying Article 3 

of the Tokyo Convention, Panama is the only state competent to prosecute and 

punish the offender since an application of Article 17 of the Chicago 

Convention reveals Panama as the state of the registration of the aircraft. 

 
4.0 FLAGS OF CONVENIENCE AND SPACE LAW 

 
4.1 The 1967 Outer Space Treaty: 

 

Article VI of the Outer Space Treaty
56

 provides: 

 
States Parties to the Treaty shall bear international responsibility for 

national activities in outer space, including the Moon, and other 

celestial bodies, whether such activities are carried on by 

Government agencies or by non-governmental entities, and for 

assuring that national activities are carried out in conformity with the 

provisions set forth in the present Treaty. The activities of non-

governmental entities in outer space, including the Moon and other 

celestial bodies, shall require authorization and continuing 

supervision by the appropriate state party to the Treaty. 

 
This article places international responsibility privately funded activities on a 

state party.
57

 Further, privately funded non-governmental activities require 

authorization by the state and are subject to its continuous supervision.
58

 
 
 
 
55 Supra note 42 at 127

  

56 Treaty on Principles Governing the Activities of States in the Exploration and Use 
of Outer Space, Including the Moon and Other Celestial Bodies, Jan. 27, 1967, 18 
U.S.T. 2410, 610 U.N.T.S. 205 [hereinafter Outer Space Treaty]

  

57 FRANCIS LYALL & PAUL B. LARSEN, SPACE LAW: A TREATISE 470 (2009)
  

58 ibid
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Article VII of the Treaty assigns liability for damage caused by space activity. 

Consequently, the cumulative application of both articles makes it possible for 

parties to the agreement to be legally responsible and liable for their own acts 

and for the space activities of their national private enterprises.
59

 

 
4.2 The Registration Convention: 

 

The Convention on the Registration of Objects Launched into outer Space 

(―Registration Convention‖),
60

 describes how space objects are to be 

registered. Thus, the Convention implemented the Outer Space Treaty‘s 

registration requirements in Article 2(1) of the Convention, by stating that the 

―launching state‖ is responsible for registering a space object. This, in effect, 

turned the Outer Space Treaty‘s ―the appropriate state party to the treaty‖ into 

the ―launching state.‖
61

 It further defines the ―launch state‖ in Article 1 as; 

 
(1) A state which launches or procures the launching of a space 

object; 
 

(2) A state from whose territory or facility a space object is registered. 
 
Thus, a ―launch state‖ can be; (1) a state that launches the space object, (2) the 

state that procures the launching of a space object, (3) a state that has a space 

object launched from its territory, or (4) a state that has a space object launched 

from its facility.
62

 It is clear that the applicable law remains the law of the 

registering state as it is in Admiralty and Aviation Law. Thus, the owner of a 

space object that meets these registration standards in more than one country is 

free to engage in ―flags of convenience‖ type forum shopping by 
 
 
 

 
59 ibid

  

60 Jan 14, 1975, 28 U.S.T. 695, T.I.A.S. No. 8480
  

61 Christopher Miles, Comment, Assessing the Need for an International Patent Regime for 
Inventions in Outer Space, 11 TUL. J. TECH. & INTELL. PROP. 63 (2008)

  

62 William C. Pannell, ―Pirate Battles in Outer Space: Preventing Patent Infringement 
on the 8th Sea,‖ 46 The University of Memphis Law Review 745 (2016)
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selecting under which country to register.
63

 It has been said that only two 

incidents have activated the Liability Convention. First, it was activated by 

the disintegration of Cosmos 954 over Northern Canada in 1978. The 

Convention was once again activated in 1979 when parts of Skylab landed in 

a desert east of Perth, Australia causing no damage.
64

 

 
4.3 Flags of Convenience in Space Law: 

 

Since the launching state can be defined as the country that either launches the 

space object or the country from which the space object is launched, space 

operators could choose an outer space flag of convenience by either launching 

their vehicle from the preferred country or incorporating their businesses in that 

country.
65

 On March 20, 2012, the head of the United States Federal Aviation 

Administration (―FAA‖) forecasted that space tourism will be a $1 billion 

industry within the next ten years.
66

 Due to the infancy of the current industry, 

flag of convenience is not a present problem—operators are likely ―too high 

profile‖ and the ―barriers of entry too great.‖
67

 However, as the commercial 

space industry develops, attempts to obtain cost economies and attempts to 

remain competitive in the industry may pose a threat to both the environment 

and space tourists.
68

 Just as state shipping registries often lack 
 
 
 
 
63 ibid at 745-46

  

64 Adrain Taghdiri, ―Flags of Convenience and the Commercial Space Flight Industry: The 
Inadequacy of Current International Law to Address the Opportune Registration of Space

  

Vehicles in Flag States,‖ 19 B.U.J. SCI. & TECH. L. 9 (2013)
  

65 Matthew J. Kleiman, Patent Rights and Flags of Convenience in Outer Space, THE SPACE 
REV. (Feb. 7, 2011), available at; http://www.thespacereview.com/article/1772/1

  

66 David Their, FAA Predicts Space Tourism will be Worth $1 Billion in 10 Years, 
FORBES (Mar. 22, 2012, 11:56 AM), 
http://www.forbes.com/sites/davidthier/2012/03/22/faa-head-predicts-space-tourism-will-
be-worth-1-billion-in-10-years/

  

67 Supra note 65 at 121
  

68 Zoya Özçayir, Flags of Convenience and the Need for International Co-operation, 7
  

INT‘L MAR. L. 111, 111 (2000), available at http://www.amiri.org.uk/oya/ 

lawofthesea/wp-content/uploads/2012/12/foc.pdf
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the capacity or determination to monitor the safety and conditions on ships,
69

 

similar results may arise in outer space in the near future. Three prospective 

dangers of flags of convenience in space are (1) the proliferation of space 

debris; (2) pollution of space environment; and (3) danger to space tourists. 
 
70 
 
 

1. The Proliferation of Space Debris: 
 
Space debris is ―a blanket term for any man-made artifact discarded, or 

accidentally produced, in space, either in orbit around a planetary body . . . 

or on a trajectory between planetary bodies.‖
71

 Over the span of fifty years, 

more than 21,000 traceable objects larger than ten centimeters have been 

recorded.
72

 Further, scientists have estimated as many as 500,000 pieces 

between one centimeter and ten centimeters and more than 100 million 

pieces less than one centimeter in size.
73

 The current international space 

treaty regime presents no regulations for states or nongovernmental entities 

to limit space debris.
74

 Similar to the shipping industry, with lax domestic 

regulations, flag of convenience space states can potentially increase the 

space debris in earth‘s orbit by not following debris mitigation practices, 

such as limiting the break-up of spent rocket stages or ensuring that vessels 

that have reached the end of their useful life are either de-orbited or moved 

into a ―graveyard‖ orbit out of the way of other vessels.
75

 

 
2. Pollution of space Environment:  

 

 
69 Supra note 64 at 16

  

70 ibid
  

71 Joseph S. Imburgia, Space Debris and Its Threat to National Security: A Proposal for a 
Binding International Agreement to Clean Up the Junk, 44 VAND. J. TRANSNAT‘L L.

 

589, 593 (2012)
  

72 Orbital Debris Frequently Asked Questions, NASA ORBITAL DEBRIS PROGRAM 
OFFICE (Mar. 2012), http://orbitaldebris.jsc.nasa.gov/faqs.html#3.

  

73 ibid
  

74 Supra note 57 at 303
  

75 Supra note 72
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Just as flags of convenience have devastating effect on the environment in 

Admiralty Law, the practice poses a similar problem in Aviation Law. 

International space law alludes to environmental protection; however, it fails to 

sufficiently detail regulations or standards.
76

 Specifically, Article IX of the 

Outer Space Treaty merely calls on states to avoid ―adverse changes in the 

environment of the Earth.‖ Although the commercial space industry continues 

to grow, very little is done to implement the environmental legal regulations 

because of the substantial costs associated with integrating ―clean‖ space 

technology.
77

 As such, without the establishment of clear principles to regulate 

environmental activities, the ―unavoidable conflict between the development of 

space tourism activities and any environmental protection principles that form 

part of international space law‖ will continue to grow.
78

 

 
3. Danger to Space Tourists: 

 
Danger may be posed to space tourists through the lax regulation of space 

arising from flag of convenience practice. This is similar to the danger that 

the practice of flags of convenience poses to the maritime industry in 

admiralty law. 

 
5.0 CONCLUSION 

 
The exhaustive discussion of the concept of flags of convenience above reveals 

that the practice poses a lot of problems to Admiralty, Aviation and Space 

Laws. Although very little has been done in fighting this ―race to the bottom‖ 

practice in admiralty law and the effect already far-reaching in that branch of 

the law and the maritime industry; it is imperative that stakeholders take the 

necessary steps to curb the potential problems it already poses to 
 
 
 
 
76 Steven Freeland, Up, Up and . . . Back: The Emergency of Space Tourism and Its 
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Aviation Law and create a legal regime which forestalls it from rearing its 

ugly head in space law. 

 
It is the opinion of this writer that, although the ―genuine link‖ theory is vague 

under international law and has had little or no effect with regard to stopping 

the practice of open-registries, it is proposed that a Law Commission be set up 

to define the parameters of the concept and make it the major requirement for 

not just registering ships but aircrafts and space objects. 

 
This writer also proposes that the relevant international regulatory bodies 

impose sanctions against states whose activities are provoking the 

emergence of flags of convenience under international aviation. 

 
With respect to the practice of flags of convenience in Admiralty Law and 

Aviation Law, this writer proposes that; flag states be made to pay for any 

environmentally depleting activity caused by a flagged vessel, jurisdiction 

for criminal or tortious activities committed on the high seas or aboard an 

aircraft become that of the nationality of the vessel owner or the country 

where the corporation is incorporated in cases where the law of the flagged 

state provides little or no remedy. In relation to tortious or criminal activities 

perpetrated at a sea port or at an airport, the applicable law should be that of 

the state where the port or airport is located. 
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