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FOREWORD 

It is with great pleasure and delight that I present the third edition 

of the Journal of the Mooting Society, University of Lagos 

(JMSUL). The Mooting Society, Faculty of Law, University of 

Lagos, is one of many societies in the Faculty which does not only 

represent the Faculty at competitions, both internationally and 

locally, but also seeks to help its members develop their skills and 

help them tailor it towards becoming great advocates . The Journal 

is one of the many ways in which this is achieved, as students need 

to go beyond what is being taught in class and research on topics 

which they have been exposed to and apply their knowledge from 

the classroom and their knowledge from extensive research to 

topical issues in the society in a bid to proffer solutions to these 

issues.  

I want to specially thank all the members of the Executive Council 

of the Mooting Society, who have put in so much effort to ensure 

that this project was a success. I also want to thank Daniel Godson 

Olika, the Head of the Editorial Team and the other members of 

the Editorial Team of the Journal for their hard work and diligence 

in ensuring that the Journal is up to standard. I would like to thank 

the Dean of the Faculty, Professor A. Atsenuwa and the Staff 

Adviser of The Mooting Society; Dr. Iyabode Ogunniran, for their 

continuous support.  Finally, I want to thank all the members of the 

Mooting Society for the continuous support they have been giving 

to this administration.   

 I also want to appreciate Mazeedah Hassan, Fikayo Oyewumi, 

Deola Adefuye, Mobola Folarin-Coker, Pelumi Omoniyi, Akindele 
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Olabode, Otubu Misthura, Seyi Oluboba and Igbinoba Osaro who 

all contributed to the Journal by writing either an article, essay or a 

case review.  

It is my prayer and hope that this wouldn‘t be the last edition of the 

Journal of the Mooting Society, University of Lagos.  

 

Sholabomi Olamide  

President, The Mooting Society ‗17   
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EDITOR’S NOTE 

I have known fewer honours in my undergraduate years than the 

opportunity to lead the Editorial Team for the Third Volume of the 

Journal of the Mooting Society, University of Lagos (JMSUL). 

JMSUL has come to be the primary legal publication of the 

Society, and over the years; the Journal has evolved in style and 

content. This Volume‘s edition is unarguably the best since 

inception and I can proudly state that with every edition, the 

Journal has gotten better. In this edition; articles, case notes and 

essays from various aspects of the law are examined by the authors 

and there is no doubt that these entries constitute an important 

contribution to the development of the law.   

With the consistency of the publication of the Journal, the quality 

of work put in by the diligent Editors, the support from members 

of the Executive Team and members of the Society, as well as the 

guidance of our amiable Staff Adviser (Dr Iyabode Ogunniran) and 

support of the Dean (Professor Ayodele V Atsenuwa); I am certain 

the Journal will become the most important legal publication in the 

legal community in the coming years. 

 

 

Olika Daniel Godson 

Editor-in-Chief ‗17  
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CALL FOR PAPERS 

The Mooting Society welcomes entries from all areas of the Law 

and entries could either be for; the Journal of the Mooting Society, 

University of Lagos or the Online Forum of the Mooting Society, 

University of Lagos. These entries could be; Articles, Essays, Case 

Note or Statute Review and Book Review. 

All entries should comply with the Unilag LCM referencing 

format. For more information, please visit;  

www.themootingsocietyunilag.com  

    

http://www.themootingsocietyunilag.com/
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CASESTUDY OF JONAH GBEMRE vs. SPDC (2005) AHRLR 
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MAZEEDAH ABIODUN HASSAN (ACIArb)
*
 

 

ABSTRACT 

The right to a healthy environment is a right which has not 

received much approval from different facets.  Nigeria is a country 

blessed with crude oil or in some other parlance, „cursed‟ with 

crude oil. The attitude of companies engaged in crude oil 

exploration, the Government of Nigeria and the host communities 

has resulted in serious damage to the environment in the Niger 

Delta. Victims of this harm have failed to get justice most times 

due to the absence of a clearly defined right to a healthy 

environment in the Nigerian Constitution. This paper proposes that 

the existence of this right would defeat a major hurdle faced by 

victims of environmental harm caused by oil spillage and gas 

flaring, in seeking redress. 

 

 

 

 

 

                                                 
*
 LL.B (Lagos) Honours, B.L (Hons.). Associate, Moshood Shehu and 

Associates, Lagos. She can be reached at; abiodunmazeedah@gmail.com.  
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1.0 DESCRIPTION OF KEY TERMS 

―Environment‖ has been defined as the totality of physical, 

economic, cultural, aesthetics and social circumstances which 

surround and affect the desirability and value of property and 

which also affects the quality of peoples‘ lives.
1
 Section 37 of 

National Environmental Standards and Regulation Enforcement 

Agency Act
2
 provides that:  

Environment includes water, air, land, and all plants and 

human beings or animals living therein and the inter-

relationships which exist among these or any of them. 

The above definitions regard the environment as a state of affairs 

which is based upon the activities of man in his natural habitat and 

the relationships he has with his immediate environment in terms 

of water, air, animals, etc. This definition indicates the need to 

protect human health, safety and interest. It requires the 

maintenance of a certain standard for the environment for human 

use and enjoyment of nature. Therefore, a healthy and clean 

environment becomes a human right.
3
 

―Right‖ refers to moral standards, righteousness and moral 

rectitude. It may also refer to the legal entitlement of a person; the 

special title one has to a good or opportunity.
4
 Right in an abstract 

sense, means justice, ethical correctness, or harmony with the rules 

                                                 
1
 Garner, B.A., [Ed] Black‟s Law Dictionary, 6

th
 ed. (St Paul Minnesota: West 

Printing Co, 1990) 
2
 National Environmental Standards and Regulations Enforcement Agency 

(Establishment) Act 2007, CAP. N 25 Laws of the Federation of Nigeria, 2011 
3
 Lawrence Atsegbua, Vincent Akpotaire and Folarin Dimowo, Environmental 

Law in Nigeria: Theory and Practice (Ababa Press Ltd, Lagos, 2004). p. 131 
4
 Ibid at p.129 
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of law or the principles of morals. In a concrete legal sense, it 

means power, privilege, demand, or claim possessed by a 

particular person by virtue of law. Each legal right that an 

individual possesses relates to a corresponding legal duty imposed 

on another. For example, when a person owns a home and 

property, he has the right to possess and enjoy it free from the 

interference of others, who are under a corresponding duty not to 

interfere with the owner's rights by trespassing on the property or 

breaking into the home.
5
 The UN General Assembly Resolution 

45/94 on the need to ensure healthy environment for the well-being 

of individuals
6
 declared that, ―all individuals are entitled to live in 

an environment adequate for their health and well-being.‖ The 

Right to a healthy environment requires States to refrain from 

activities harmful to the environment, adopt and enforce policies 

promoting conservation and improvement of the quality of the 

environment.
7
 The requirement of a healthy and balanced 

environment and of the environmentally sound management of 

natural resources is a condition for the implementation of other 

fundamental rights. It has been argued
8
 that, environmental rights, 

if made justiciable, would grant the public a right to healthy 

environment and introduce a series of reforms to increase the 

powers of the private citizens to protect themselves and their 

environment from the effects of pollution. Also, such right would 

                                                 
5 http://legal-dictionary.thefreedictionary.com/right(accessed 3rd June 2016) 
6
 UNGA: A/RES/45/94 of 14

th
 December, 1990. Available online at 

http://www.un.org/documents/ga/res/45/a45r094.htm (accessed 5th June, 2016) 
7
 Nickel, J.W., The Human Right to a Safe Environment: Philosophical 

Perspectives on its Scope and Justification 18/1 Yale J. of Int'l L. 1993, pp. 282-

295, at p. 286 
8
 Emmanuel Kasimbazi, The Environment as Human Rights: Lessons from 

Uganda (1998), African Society of International and Comparative Law, p. 145 

http://legal-dictionary.thefreedictionary.com/right
http://www.un.org/documents/ga/res/45/a45r094.htm
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increase power to sue in civil courts for damages caused by 

pollution and to initiate private suits or claims for pollution where 

government has refused to act. It would also grant increased access 

to participate on standard setting and other processes.
9
 It would 

also obliterate the legal hurdle of locus standi currently standing in 

the way of many environmental litigants.
10

 

―Host community‖ is a community where crude oil is exploited 

from and houses production facilities of companies engaged in oil 

exploration, mining and production. 

―TNCs‖ - Transnational Corporations are multinational oil 

companies with parent companies in foreign jurisdictions. 

―Pollution‖ can be defined in different ways. According to the 

World Health Organization (WHO) in 1974, 

The environment is considered polluted when it is 

altered in composition or condition, directly or 

indirectly, as a result of activities of man, so that it 

becomes less suitable for some or all of the uses for 

which it would be suitable in its natural state.
11

 

The NESREA Act
12

 also defines pollution to mean,  

                                                 
9
 Supra note 3 at p. 131 

10
 Amokaye, O.G., Environmental law and practice in Nigeria (University of 

Lagos press, Akoka: 2004). p. 589 
11

 C S. Ola, Town and Country planning and Environmental Laws in Nigeria, 

(University Press, Ibadan) 2
nd

 Edition 1984, p. 155 
12

National Environmental Standards and Regulations Enforcement Agency 

(Establishment) Act. Cap N164 LFN, 2010. 
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Man-made or man-aided alteration of chemical, physical, 

or biological quality of the environment beyond acceptable 

limits and "pollutants" shall be construed accordingly. 

The United Nations Convention on Law of the Sea (UNCLOS) 

defines Pollution as the: 

Introduction by man, directly or indirectly, of 

substances or energy, into the marine environment, 

coastal zones, and related inland waters, resulting in 

such deleterious effects as harm to living resources, 

hazards to human health, hindrance to marine activities 

including fishing, impairments of quality use of sea 

water and reduction of amenities.
13

 

Pollution can also be illustrated with three differing points of view 

which are:
14

 

 Pollution is the addition to the natural environment of any 

substance or energy form at a rate that results in higher than 

natural concentrations of that substance or energy form. 

 Pollution is caused when a change in the physical, chemical 

or biological conditions in the environment harmfully 

affects the quality of human life, including effects on other 

animals and plants, industries, cultural and aesthetic assets. 

 Pollution is the addition of any substance or form of energy 

(e.g., heat, light, sound, radiation, etc.) at a rate faster than 

the environment can accommodate by dispersion, 

breakdown, recycling or storage in some harmless form. 

                                                 
13

 UNCLOS III, 1982. Art. 1 (4). 
14

 Supra note 10 at p. 32. 
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Pollution affects human health and the environment in many ways, 

of which four types are recognizable:
15

 Damage to human health 

caused by specific chemical substances present in the air, food, 

water and radioactivity; Damage to the natural environment which 

affects vegetation, animal, crops, soil and water; Damage to the 

aesthetic quality of the environment caused by smoke, fume, dust 

and dereliction; and long term pollution which effect is not 

immediate and apparent especially in personal injury cases.
16

 

―Jurisdiction‖ is the right of a court to hear a particular case, based 

on the scope of its authority over the type of case and the parties to 

the case.
17

 In Amaechi v. INEC,
18

 the court stated as follows: 

Jurisdiction is a term of comprehensive import embracing 

all kinds of judicial action. It is basically the legal right by 

which judges exercise their authority to hear and determine 

the subject matter in controversy between the parties to a 

suit. 

It is the basis, foundation and the conduit of access to court in 

adjudication under the Nigerian legal system. 

Locus Standi is the right to bring an action or to be heard in a given 

forum.
19

 The term ‗locus standi‘ denotes the legal capacity to 

institute proceedings in a Court of law. Standing to sue is not 

                                                 
15

Ibid at 33. 
16

Margereson & Ors vs. J. W. Roberts Ltd; Hancock vs. J. W. Roberts Ltd; 

Hancock vs. T &N.Plc (1996) Env. L.R. 304; Croners Environmental Case Law 

Special Reports, May 1996 (the plaintiffs were exposed to asbestos while 

growing up and mesothelioma disease did not manifest itself until the adulthood 

of the plaintiffs.) 
17

 http://www.thefreedictionary.com/jurisdiction. (Assessed 3rd June 2016). 
18

 (2008) 5 NWLR Pt. (1080) SC 227 
19

 Supra note 1. 

http://www.thefreedictionary.com/jurisdiction.
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dependent on the subject or merits of a case; it is a condition 

precedent to the determination of the merits.
20

 

 

2.0 INTRODUCTION 

The discovery of oil in commercial quantities in 1956 at Oloibiri 

placed Nigeria among the oil producing nations. However, sixty 

years after this discovery, the Niger Delta area of Nigeria has not 

developed much. The waters, farmland and landscape of the people 

have been destroyed beyond any beneficial use. Fishing and 

farming, the main occupations of the people can no longer be 

practiced. Income is unsteady and poverty rampant. These and 

more are largely due to the degraded state of the environment 

caused by Oil Producing Companies (OPCs) in the region. OPCs 

failure to respond swiftly to oil spillage either by accident, faulty 

maintenance, obsolete materials used by the oil companies or by 

sabotage, in combination with inadequate safety measures. 

Sabotage is often committed to steal oil or to receive compensation 

from oil companies for the oil pollution in the form of cash or paid 

orders for the remediation work to be performed following an oil 

spill.
21

 Transnational Oil Companies (TNCs) flare gas 

continuously without regard for the effects these activities have on 

the environment. They feel they can always pay their way by 

settling top government officials and look the other way while their 

business environment continues to threaten the lives of the host 

                                                 
20

 Hassan Abiodun Mazeedah, ―Problem of Locus Standi in Environmental 

Litigation‖ Oil and Gas Students‘ Bar Journal [Vol. 1. 2014] p. 42. 
21

 Friday Alfred Akpan & anor vs. Royal Dutch Shell Plc & anor Filed at the 

District Court in Hague, Netherlands. C/09/337050 / HA ZA 09-1580 2. 

Judgment delivered on 30 January 2013. PARA. 2.1 
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communities. Members of the community have tried to seek justice 

for the wrong done to them through dialogue, negotiation, 

mediation, litigation, public hearings, etc. Where the above failed, 

some members resulted to confrontation, kidnapping of oil 

workers, pipeline vandalism and sabotage. Nowhere in the world 

has violence ever brought about sustainable change. It is argued 

that in other oil producing countries which are more developed 

than Nigeria, TNCs do not carry out their exploration activities 

with a culture of impunity and disregard for the state of the 

environment. The government of Nigeria has not done much to 

protect its citizens from this wrong or the effects of these heinous 

acts. The reason why litigants fail in getting compensation for 

damages most times is because the right to a clean and healthy 

environment is not a Fundamental right under the 1999 

Constitution of the Federal Republic of Nigeria as amended. 

Perhaps, if this right were removed from chapter II of the 

Constitution and given a justiciable outlook, victims would be able 

to get compensation when able to prove their case. The culture of 

impunity and degradation by TNCs would stop because they are 

likely to be held accountable for their actions once victims prove 

their case, especially as the right to a clean and healthy 

environment would then be a fundamental right, breach of which 

cannot be waived. This paper seeks to discuss how the right to a 

clean and healthy environment can give justice to victims of 

environmental degradation especially that caused by oil pollution. 

It discusses how extra-territorial litigation might not be such a 

good idea in seeking relief. It calls on the judiciary to be flexible in 
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the interpretation of the constitution and laws whenever issues of 

environmental abuse are before judges. 

 

3.0 THE RIGHT TO A HEALTHY ENVIRONMENT AND 

HUMAN RIGHTS 

Human rights refers to the ‗rights‘ available to the individuals 

inhabiting an environment. They include those liberties, 

immunities, and benefits which by accepted contemporary values, 

all human beings should be able to claim, as rights of the society in 

which they live.  They are those rights held by every person merely 

because they are human beings, irrespective of their ideological 

leanings. These rights are protected by national and international 

laws or instruments.
22

 These include the right to life, fair hearing, 

liberty, freedom of movement, etc. 

The right to a clean and healthy environment is not internationally 

accepted as a fundamental human right. Whilst some scholars have 

tried to justify the existence of this right as a derivative of civil and 

political rights, thereby becoming a socio-economic right, others 

have argued that it should be seen as an independent right on its 

own, and not a right derived from other rights or without which 

other rights would not subsist.
23

 The right to a healthy environment 

should nevertheless not be classified as a synthesis right,
24

 because 

                                                 
22

 Chukwunonyelum Okpala-Okaka, The Courts and the Implementation of 

Environmental Laws and Personal Rights in Respect of Oil Exploration and 

Exploitation in Nigeria. Journal of Environmental Management and Safety, 

Centre for Environment and Population Activities, Available at 

www.cepajournal.com (accessed 5th June, 2016). 
23

 Philippe Cullet, Definition of an Environmental Right in a Human Rights 

Context, 13 Netherlands Quarterly of Human Rights (1995), p. 27. 
24

 A synthesis right is a right embodying a number of elements that may also be 

found in other rights and whose recognition is often seen as a precondition of the 

http://www.cepajournal.com/


(2017) 3 Journal of the Mooting Society University of Lagos 

10 

 

it embodies specific characteristics that can be distinguished from 

other rights, and does not constitute a 'shell-right' aimed at 

enhancing the realization of the other rights.
25

 Three theoretical 

approaches to the relationship between human rights and the 

environment have been identified.
26

 The first sees the environment 

as a ‗precondition to the enjoyment of human rights‘. The second 

views human rights as ‗a tool to address environmental issues, both 

procedurally and substantively‘. The third integrates human rights 

and the environment under the concept of sustainable 

development. It identifies also, ‗the call from some quarters for the 

recognition of a human right to a healthy environment‘ and notes 

the alternative view that such a right, in effect, already exists.
27

 

3.1 Why should environmental protection be treated as a 

human rights issue?  

There are several possible answers. A human rights perspective 

directly addresses environmental impact on the life, health, private 

life, and property of individual humans rather than on other States 

or the environment in general. It may serve to secure higher 

standards of environmental quality, based on the obligation of 

                                                                                                             
enjoyment of all other human rights. Alleged synthesis rights (like the right to 

development) have often been rejected because of their tentacular and imprecise 

nature. 
25

 Contra Downs, J.A., A Healthy and Ecologically Balanced Environment: An 

Argument for a Third Generation Right, 3 Duke J. Comp. &Int'lL.1993, pp. 351-

385, who asserts that a right to environment is being proposed to facilitate the 

exercise and enjoyment of the other human rights (pp. 358-362). 
26

 Office of the High Commissioner for Human Rights (OHCHR), Analytical 

Study on the Relationship Between Human Rights and the 

Environment(hereafter ‗OHCHR 2011 Report‘), UN Doc. A/HRC/19/34, 16 

Dec. 2011, at paras. 6–9 
27

Ibid at para. 12 
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States to take measures to control pollution affecting health and 

private life. Above all, it helps to promote the rule of law in this 

context: governments become directly accountable for their failure 

to regulate and control environmental nuisances including those 

caused by corporations, and for facilitating access to justice and 

enforcing environmental laws and judicial decisions. Lastly, the 

broadening of economic and social rights to embrace elements of 

the public interest in environmental protection has given new life 

to the idea that there is, or should be, in some form, a right to a 

decent environment.
28

 

Proponents of the right to a healthy environment have expanded 

and re-interpreted the civil and social rights in the Universal 

Declaration of Human Rights (UDHR),
29

 the International 

Covenant on Economic, Social and Cultural Rights (ICESCR)
30

 

and other human right instruments
31

 to suggest that the right to a 

clean environment is an integral part of the fundamental rights of 

every citizen.
32

 Principle 1 of the Stockholm Declaration
33

 states,  

                                                 
28

 Alan Boyle, Human Rights and the Environment: Where Next, The European 

Journal of International Law (Vol. 23 no. 3, 2012) Available at 

http://ejil.oxfordjournals.org/ 
29

 United Nations Declaration on Human Rights, GA Res. 217A (III) 
30

 International Covenant on Economic, Social and Cultural Rights, December 

16, 1966, 193 UNTS 3 (1966) 
31

Inter-American Convention on Human Rights, Art.4; European Convention for 

the Protection of Human Rights and Fundamental Freedom, November 4, 1950, 

Art.3, 312 UNTS.143; African Charter on Human and Peoples‟ Rights, Art. 24. 

1988; Additional Protocol to the American Convention on Human Rights, Art. 

11, 28 I.L.M. (1989); 1989 Convention on the Right of the Child, Art. 24(2) (c), 

28 I.L.M. 1448 (1989); African Charter on the Rights and Welfare of the Child 

Adopted in Addis Ababa, Ethiopia on 11 July 1990 and entered into force on 29 

November 1999. 
32

 Supra note 10 at p. 590. 
33

 Declaration on the Human Environment, Report of the United Nations 

Conference on the Human Environment (1972) held at Stockholm, UN Doc. 

48/A/CONF14/Rev. 1 
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Man has a fundamental right to freedom, equality and 

adequate conditions of life, in environment of quality 

that permits a life of dignity and well-being. It also 

places a duty of ensuring that the environment is 

protected and improved squarely by man, for his and 

future generations. 

Article 17 of the ICESCR guarantees respect for private and family 

life and home. Article 25(1) of the UDHR states; ―everyone has the 

right to a standard of living adequate for the health and well-being 

of himself and of his family.‖ Article 3 further states, ―everyone 

has the right to life, liberty and security of person.‖ Using these 

derivative rights principle, human right scholars argue that the civil 

and social rights to life, health and personal liberty guaranteed by 

many international treaties and municipal legislation would be 

meaningless if the environment was continually degraded to the 

detriment of the people. The State has a positive obligation to take 

steps to promote life expectancy of the citizens. Therefore, any 

person whose environment is degraded can rely on these civil and 

social rights to enforce his right to a healthy environment.
34

 

Critics of this right have argued that the right is not justiciable and 

the concept of right to a healthy environment is vague and subject 

to divergent interpretations.
35

 There is no actual definition or a 

universally acceptable definition for the right to a healthy 

environment. The imprecise nature of the right would make it 

                                                 
34

 Supra note 10 at p. 590 
35

 Supra note 23 at p. 30 
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difficult to enforce if given legal recognition.
36

 Since the nature of 

this right is imprecise, Courts may give interpretations which 

conflict with what the legislature has in mind. The right to a 

healthy environment imposes economic obligations on States. 

Most times, States are limited with economic resources to carry out 

civil and political obligations, which results in fewer resources 

being annexed to socio-economic objectives. States would rather 

make vague laws which are not enforceable in this area, and ratify 

treaties which they have no intention to domesticate, than take 

concrete steps to enforce this right. 

 

4.0THE RIGHT TO A HEALTHY ENVIRONMENT IN 

NIGERIA 

The right to healthy environment is not expressly guaranteed by 

the 1999 Constitution of the Federal Republic of Nigeria.
37

 Section 

20 of the Constitution states: 

the State shall protect and improve the environment and 

safeguard the water, air and land, forest and wild life of 

Nigeria.”  

Section 13 of the Constitution provides;  

It shall be the duty and responsibility of all organs of 

government, and of all authorities and persons, 

exercising legislative, executive or judicial powers, to 

conform to, observes and apply the provisions of this 

Chapter of the Constitution.  

                                                 
36

 Supra note 10 at p. 591. 
37

 Constitution of the Federal Republic of Nigeria CAP C 23 LFN 2004 hereafter 

referred to as The Constitution. 
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Though, Section 20 of the Constitution might appear to confer the 

right to a healthy environment, the right is not justiciable as a 

result of the provisions of Section 6(6) (c) of the Constitution 

which provides that the ‗judicial powers‘ vested in the Courts 

enumerated in the Constitution;  

shall not, except as otherwise provided by this 

constitution, extend to any issue or question as to whether 

any act or omission by any authority or person or as to 

whether any law or any judicial decision is in conformity 

with the Fundamental Objectives and Directive Principles 

of State Policy set out in Chapter II of this Constitution.  

Therefore, a litigant cannot institute an action in a Nigerian Court 

for a violation of her/his right to a healthy environment pursuant to 

Section 20 of the Constitution. However, it is worth noting that the 

African Charter
38

 which Nigeria has ratified and domesticated
39

 

recognizes this right. The African Charter links the right to a 

healthy environment with the right to development. Article 22 

states,    

All peoples shall have the right to their economic, 

social and cultural development with due regard to 

their freedom and identity and in their equal enjoyment 

                                                 
38

African (Banjul) Charter on Human and Peoples‟ Rights (Adopted on June 

1981, OAU Doc. CAB/LEG/67/3 rev.5, 21 I.L.M. 58 (1982), entered into force 

21 October 1986) 
39

African Charter on Human and Peoples‟ Rights (Ratification and 

Enforcement) Act CAP. 10 LFN 1990; Act CAP. A 9 LFN 2004. Section 1 of 

the Act provides: ―As from the commencement of this Act, the provisions of the 

African Charter on Human and Peoples‘ Rights which are set out in the schedule 

of this Act shall, subject as there under provided, have force of law in Nigeria 

and shall be given full recognition and effect and be applied by all authorities 

and persons exercising legislative, executive or judicial powers in Nigeria‖. 
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of the common heritage of mankind, and States shall 

have the duty, individually or collectively, to ensure 

the exercise of the right to development.  

Article 24 provides, ―All peoples shall have the right to a general 

satisfactory environment, favourable to their development” It may 

be deduced from the foregoing that the international recognition of 

the right to a healthy environment entails both a right for everyone 

to benefit from the environment, as well as an obligation for all to 

manage it sustainably and enforce its sustainability.
40

 It is possible 

to canvass alleged breaches of the Charter before Nigerian courts 

since it has been domesticated. Thus, the rights embodied in the 

charter are ‗legal rights‘, the alleged breach of which - a High 

Court has jurisdiction to entertain, under the constitution. 

In Social and Economic Rights Action Centre (SERAC) and 

Another vs. Nigeria
41

, the Claimant, a Non-Governmental 

Organization (NGO), instituted an action at the African 

Commission on Human and Peoples‘ Rights against Nigeria. The 

complaint concerns the consequences of environmental 

degradation in Ogoni land (in the Niger Delta region of Nigeria), 

caused by Shell Corporation in collusion with the Nigerian 

government. The military government of Nigeria was directly 

involved in oil production through the Nigerian National 

Petroleum Company (NNPC), the majority shareholder in a 

consortium, with Shell Petroleum Development Corporation 

(SPDC), whose operations caused environmental degradation and 

health problems resulting in the contamination of the environment 

                                                 
40

 Supra note 3 at p. 132. 
41

(2001) AHRLR 60 (ACHPR 2001) 



(2017) 3 Journal of the Mooting Society University of Lagos 

16 

 

of the Ogoni people. The oil consortium exploited oil reserves in 

Ogoni land with no regard for the health or environment of the 

local communities, disposing toxic wastes into the environment 

and local waterways, in violation of applicable international 

environmental standards. The consortium also neglected and/or 

failed to maintain its facilities causing numerous avoidable spills in 

the proximity of villages. The resulting contamination of water, 

soil and air had serious short and long term health impacts 

including skin infections, gastrointestinal and respiratory ailments, 

increased risk of cancers, and neurological and reproductive 

problems. The government condoned and facilitated these 

violations by placing the legal and military powers of the state at 

the disposal of the oil companies. The government neither 

monitored the operations of the oil companies nor required safety 

measures that are standard procedure within the industry. The 

government withheld from the Ogoni communities, information on 

the dangers created by oil exploration and production activities. 

Ogoni communities were not involved in the decisions affecting 

the development of Ogoni land. The government did not require oil 

companies or its own agencies to produce basic health and 

environmental impact studies regarding hazardous operations and 

materials relating to oil production despite the obvious health and 

environmental crisis in Ogoni land. The government refused to 

permit scientists and environmental organizations to enter Ogoni 

land to undertake such studies. The government also ignored the 

concerns of Ogoni communities regarding oil development and 

responded to protests with massive violence and executions of 

Ogoni leaders. The Nigerian government did not require oil 
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companies to consult communities before beginning operations 

even when the operations posed direct threats to community or 

individual lands.  

The government participated in irresponsible oil development, 

which poisoned much of the soil and water upon which Ogoni 

farming and fishing depended. In their raids on villages, Nigerian 

security forces destroyed crops and killed farm animals. The 

security forces created a state of terror and insecurity that made it 

impossible for many Ogoni villagers to return to their fields and 

animals. The destruction of farm lands, rivers, crops and animals 

created malnutrition and starvation among certain Ogoni 

communities. The applicant claimed violations of Articles 2, 4, 14, 

16, 18(1), 21 and 24 of the African Charter. 

The African Commission stated that States which have ratified the 

African Charter have a duty to respect, protect, promote and fulfil 

the rights contained in the African Charter. 

Firstly, the obligation to respect entails that the State should refrain 

from interfering in the enjoyment of all fundamental rights; it 

should respect right-holders, their freedoms, autonomy, resources, 

and liberty of their action. With respect to socio-economic rights, 

the State is obliged to respect the free use of resources owned or at 

the disposal of the individual alone, or in any form of association 

with others including the household or the family, and with regard 

to a collective group, the resources belonging to it should be 

respected as it has to use the same resources to satisfy its needs.
42

 

                                                 
42

Ibid at para. 45, p.341 
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Secondly, the State is obliged to protect right-holders against other 

subjects by legislation and provision of effective remedies. This 

obligation requires the State to take measures to protect 

beneficiaries of the protected rights, against political, economic 

and social interferences. Protection generally entails the creation 

and maintenance of an atmosphere or framework by an effective 

interplay of laws and regulations so that individuals will be able to 

freely realize their rights and freedoms. The State should make 

sure that individuals are able to exercise their rights and freedoms, 

by promoting tolerance, raising awareness, and building 

infrastructures.
43

 

The last obligation requires the State to fulfil the rights and 

freedoms it freely undertook under various human rights regimes. 

It is more of a positive expectation on the part of the State to move 

its machinery towards the actual realization of socio-economic 

rights.
44

 The African Commission found Nigeria in violation of the 

African Charter and made recommendations to the Nigerian 

government. However, it must be noted that these were mere 

recommendations with no sanction bearing the force of law for any 

of the rights violated. 

This decision was however followed by the Benin Judicial 

Division of the Federal High Court of Nigeria in Jonah Gbemre vs. 

Shell Petroleum Development Company Nigeria Limited and 

Others.
45

 The applicants applied to the Federal High Court for an 

                                                 
43

Ibid at Pgh. 46. 
44

Ibid at Pgh. 47. 
45

Mr. Jonah Gbemre (for himself and representing Iwherekan Community in 

Delta State, Nigeria) vs. Shell Petroleum Development Company Nigeria Ltd, 
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order to enforce and secure the enforcement of their fundamental 

rights to life and dignity of human person as provided by Sections 

33(1) and 34(1) of the Constitution of the Federal Republic of 

Nigeria, 1999, and Articles 4, 16 and 24 of the African Charter on 

Human and Peoples‟ Rights (Ratification and Enforcement) Act.
46

 

The applicants claimed that the activities of the 1st and 2nd 

respondents, in continuing to flare gas in their community, 

seriously polluted the air, causing respiratory diseases and 

generally endangering and impairing their health. No form of 

Environmental Impact Assessment (EIA) whatsoever was 

undertaken by any of the 1st and 2nd respondents to ascertain the 

harmful consequences of their gas flaring activities in the area to 

the life, environment, health, food, water, development, 

infrastructure etc. The constitutional guarantee of right to life and 

dignity of human person available to them as citizens of Nigeria 

includes the right to a clean, poison free and pollution free air and 

healthy environment conducive for human beings to reside in for 

the development and full enjoyment of life; and that these rights to 

life and dignity of human person had been, and was being 

wantonly violated and continuously threatened with persistent 

violation by these gas flaring activities; and the respondents had no 

right to continue to engage in gas flaring, in violation of their right 

to life and to a clean, healthy, pollution free environment and 

dignity of human person. 

                                                                                                             
Nigerian National Petroleum Corporation and Attorney-General of the 

Federation. Suit FHC/B/CS/53/05, 14 November 2005 (2005) AHRLR 151 

(NgHC 2005) 
46

 CAP. A 9 LFN 2004 
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The judgment of the Court was more in the nature of specific 

declarations. There was no award of damages, costs or 

compensations. An important feature of the judgment in this case 

is that it links the right to life, popularly conceived of as a ‗civil‘ 

right, with the right to a healthy environment, a ‗social‘ right. In 

that way, the Court lends itself to the progressive conception of the 

indivisibility of all human rights.
47

 

In December 2005, Mr. Gbemre filed a suit against Shell on the 

grounds that Shell failed to comply with the court‗s previous 

order.
48

 However, Gbemre‘s lawsuit was unsuccessful in effecting 

positive changes because the court was not able to administer the 

constitutional principle guiding the case after November 2005, the 

date the court issued an injunction to Shell. The court failed to 

implement the principle behind its decision, "the rights to clean 

poison free, pollution free healthy environment."
49

 The court‗s 

inability to implement its decision is evidenced by the fact that, in 

April 2006, the court released Shell of its obligation to stop flaring 

gas on the condition that Shell met the quarterly step-by-step 

reduction in gas flaring.
50

 By adopting a step-by-step approach, the 

                                                 
47

 Hakeem O. Yusuf, Oil on Troubled Waters: Multinational Corporations and 

Realising Human Rights in the Developing World, with Specific Reference to 

Nigeria, 8 African Human Rights Law Journal (2008) p. 79 at 95. 
48

See Press Release, Climate Justice, Shell Fails to Obey Court Order to Stop 

Nigeria Flaring, Again, May 2, 2007,  

http://www.climatelaw.org/shell-fails-obey-court-order-stop-nigeria-flaring/ 

[hereinafter Climate justice press release II] (assessed June 14 2016) (reporting 

on Shell‗s failure to "immediately respect a court order to stop gas flaring in 

Nigeria" by April 30th, 2007). 
49

See Gbemre, Suit No. FHC/B/CS/53/05 at 30 (stipulating that clean 

environment is a constitutional guaranteed right).  
50

See Climate Justice Press Release II, supra note 48 ("In April 2006 . . . [Shell] 

was granted a conditional stay of execution, releasing it from the duty to comply 

with a court order in November 2005 to stop flaring, on three conditions. One 

http://www.climatelaw.org/
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goal was to end gas flaring by April 30, 2007.
51

 However, the 

Nigerian court of appeal restrained the Gbemre court from sitting 

on May 31, 2006, the date set for personal appearances regarding 

Shell‗s step-by-step proposal to halt gas flaring.
52

 Sadly, by April 

30, 2007, Shell failed to present the quarterly step-by-step gas-

flaring reduction proposal and was still flaring gas.
53

 Between 

April 2006 and April 2007 Shell did not reduce the amount of gas 

flared. Moreover, after Shell violated the orders and a contempt 

case was filed, the trial judge who originally heard the case was 

transferred to a different district and the case file was reported lost. 

Since then, no actions have been taken against Shell. The Gbemre 

case events illustrate that the Gbemre case did not lead to any 

immediate social change because after the trial judge ruled in 

favour of Gbemre, the court failed to implement the constitutional 

principle on which the case was grounded: the right to a pollution 

free and healthy environment.
54

 This shows that the judiciary is not 

free from manipulation by the executive Arm of Government, 

                                                                                                             
year on, two of these conditions have not been met.").  The first condition was 

that Shell was ―allowed a period of one year… to achieve a quarterly phase-by-

phase stoppage of its gas flaring activities in Nigeria under the supervision of 

the trial Court‖. The second condition was that ―a detailed phase-by-phase 

technical scheme of arrangement, scheduled in such a way as to achieve a total 

non-flaring scenario in all their on-shore flow stations by 30th April 2007‖ must 

be submitted to the Court personally by the managing Director of Shell Nigeria 

and Group Managing Director of Nigerian National Petroleum Corporation. The 

scheme was never implemented nor submitted to the court by the defendants, 

and the defendants failed to attend court sitting on 30th April, 2007. 
51

 Eferiekose Ukala, Gas Flaring in Nigeria„s Niger Delta: Failed Promises and 

Reviving Community Voices2 Wash &Lee Journal of Energy, Climate 

&Environment 97 (2011).  
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which should not be the case. Each Arm of Government is to work 

harmoniously with other Arms and not oppressively. 

In Ijaw Aborigines of Bayelsa State vs. SPDC,
55

 a group of Ijaw 

people from Bayelsa State instituted an action against SPDC, 

before the Federal High Court sitting in Port Harcourt. The 

plaintiffs sought an order of the court to enforce the payment of the 

sum of US $ 1.5 billion awarded in damages for pollution, made to 

the oil-producing communities in the state by the Nigerian 

legislature after a public hearing by both parties before the 

National Assembly. In its judgment of 24 February 2006, the Court 

held that SPDC was bound to pay the sum which had been 

awarded by a resolution of the National Assembly. The Court 

stated that the resolution arose from a consensual attendance at the 

committee hearings of the National Assembly. SPDC‘s lawyers 

had argued unsuccessfully that the Joint Committee of the National 

Assembly lacked the power to compel the company to pay 

damages. This award is significant, in that it constitutes formal 

recognition of the right to a clean, pollution-free environment, an 

important subset of economic, social and cultural rights.
56

 SPDC 

has however appealed this decision. We await the decision of the 

Court of Appeal on this matter. 

However, in the case of Barr Ikechukwu Opkara & 4 Ors (for 

themselves and as representing Rumuekpe, Eremah, Akala-Olu 

and Idamah communities of Rivers State) vs. Shell & 5 Ors,
57

 the 

                                                 
55

 Unreported case, judgment delivered by Justice Okechukwu Okeke, Federal 

High Court Port Harcourt, Rivers State, Nigeria on 24 February 2006. 
56

 Supra note 47 p. 95 
57

 Suit FHC/PH/CS/518/05, Federal High Court of Nigeria, and Port-Harcourt 

(unreported, judgment delivered on 29 September 2006). 
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court upheld the objection that under Nigerian law, human rights 

were personal and a representative action could not be maintained 

for its enforcement, specifically rejecting the precedent set in 

Gbemre. This decision has however been appealed by the 

plaintiffs. 

Bringing an action under the African Charter (Ratification and 

Enforcement) Act will decrease over reliance on onerous tort rules, 

as litigants or victims do not necessarily have to prove fault or 

causation but only the creation of an unhealthy environment. It 

also obviates the need for the reinterpretation and mobilization of 

existing human rights for environmental protection, which is 

riddled with procedural limitations. Under the Act, the claimant 

only needs to establish that the degradation resulted or will result 

in the creation of an environment that is unfavourable to his health 

and wellbeing or socio-economic development.
58

 The 2009 

Fundamental Rights (Enforcement Procedure) Rules, which came 

into force on 1 December 2009, was promulgated by the Chief 

Justice of Nigeria in exercise of powers under section 46(3) of the 

Nigerian Constitution. The Rules replaced the 1979 Procedure 

Rules,
59

 and seeks to improve access to judicial remedies for 

persons whose rights, including the right to a healthy environment, 

were threatened or infringed. Paragraph 3 of the Preamble states;  

                                                 
58

 Sumudu Atapattu, The Right to a Healthy Life or the Right to Die Polluted: 

The Emergency of a Human Right to a Healthy Environment Under 

International Law, 16 Tulane Environmental Law Journal 111 (2002) p. 99. 
59

 Fundamental Rights (Enforcement Procedure) Rules, 1979, S.I. I of 1979, 

available at http://www.nigeria-law.org/Fundamentalrights (Enforcement 

Procedure) Rules1979.html (accessed 5th June, 2016). 
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The overriding objectives of these Rules are as 

follows: (a) The Constitution, especially Chapter IV, 

as well as the African Charter, shall be expansively 

and purposely interpreted and applied, with a view to 

advancing and realizing the rights and freedoms 

contained in them and affording the protections 

intended by them. (b) For the purpose of advancing but 

never for the purpose of restricting the applicant‘s 

rights and freedoms, the Court shall respect municipal, 

regional and international bills of rights cited to it or 

brought to its attention or of which the Court is aware, 

whether these bills constitute instruments in 

themselves or form parts of larger documents like 

constitutions. 

Paragraph 4 (e-g) of the preamble states; 

The Court shall encourage and welcome public interest 

litigations in the human rights field and no human 

rights case may be dismissed or struck out for want of 

locus standi. In particular, human rights activists, 

advocates, or groups as well as any non-governmental 

organizations, may institute human rights application 

on behalf of any potential applicant. In human rights 

litigation, the applicant may include any of the 

following: (i) Anyone acting in his own interest; (ii) 

Anyone acting on behalf of another person; (iii) 

Anyone acting as a member of, or in the interest of a 

group or class of persons; (iv) Anyone acting in the 
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public interest, and (v) Association acting in the 

interest of its members or other individuals or 

groups.(f) The Court shall in a manner calculated to 

advance Nigerian democracy, good governance, 

human rights and culture, pursue the speedy and 

efficient enforcement and realization of human rights. 

(g) Human rights suits shall be given priority in 

deserving cases. 

Order 1(2) of the Fundamental Rights (Enforcement Procedure) 

Rules, 2009 expressly defines fundamental right as including ‗any 

of the rights stipulated in the African Charter on Human and 

Peoples‘ Rights (Ratification and Enforcement) Act.‘ This goes to 

show that the rights enshrined in the charter, both civil and 

political, as well as socio-economic, are justiciable and enforceable 

in Nigerian Courts.
60

 

 

5.0 THE RIGHT TO A HEALTHY ENVIRONMENT IN 

OTHER JURISDICTIONS 

In Canada, the province of Ontario enacted an environmental Bill 

of Rights which provides for the right to a healthy environment.
61

 

In the USA, there is a statutory rule of strict liability for oil 
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pollution under the Federal Water Pollution Control Act 1972.
62

 

The Supreme Court of India in Minerva Mills vs. Union of India
63

 

elevated the constitutional status of the Directive Principles. The 

Indian Supreme Court began interpreting fundamental rights under 

Part III in the light of the provisions of Part IV.
64

 In the area of 

environmental protection, the court recognized the right of every 

Indian to live in a healthy, pollution free environment by utilizing 

the environmental provisions of Part IV to flesh out the 

constitutional right to life.
65

 In recognizing the right to a clean 

environment, the Indian Court drew inspiration from Article 48A of 

the Indian Constitution enjoining upon the state a duty to protect 

the environment and a similar fundamental duty of every citizen 

under Article 51A of the Constitution. The recognition of the right 

to a clean environment, and consequently the right to clean air and 

water, was a culmination of the series of judgments that recognised 

the duty of the state and individuals to protect and preserve the 

environment.
66

 

It is expected that the appellate courts in Nigeria will seize on the 

gauntlet provided by Ijaw Aborigines and Gbemre to toe the line of 

the Supreme Court of India and entrench economic, social and 

cultural rihts as justiciable rights in Nigeria. India, like Nigeria and 
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many other developing countries also has non-justiciable 

provisions in respect of economic, social and cultural rights. 

However, the Court has utilized its interpretative powers to extend 

the frontiers of enforceable rights in the country. Using the 

example of the right to life guaranteed and justiciable under both 

the Indian and Nigerian Constitutions, Indian courts have 

consistently held that good health is cardinal to the enjoyment of 

the right to life.
67

 

5.1 Instituting actions in the home country of transnational 

corporations 

Transnational corporations (TNCs), more often than not, are 

responsible for the damage to the environment of host 

communities in terms of explorations activities such as continuous 

gas flaring, oil spillage, improper maintenance of oil facilities, etc, 

which make the environment unclean and unhealthy for human 

life. As a result of the culture of impunity displayed by TNCs in 

Nigeria when actions are instituted against them for wrongful acts, 

in recent years, there has been an international trend to hold parent 

companies of multinationals liable in their home country for the 

harmful practices of foreign subsidiaries, in which the foreign 

subsidiary involved was also summoned together with the parent 
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company on certain occasions.
68

 In Friday Alfred Akpan & Anr vs. 

Royal Dutch Shell Plc & Anr,
69

 the District Court in Hague, 

Netherlands dismissed the claims instituted against Royal Dutch 

Shell on its merits.  It also found as per the defence of Shell 

petroleum Development Corporation (SPDC) that the said Oil 

spills which occurred in 2006 and 2007 on Friday‘s farm and fish 

pond was as a result of sabotage. The court also held that, Friday 

couldn‘t claim under fundamental right like the Gbemre‘s case. It 

only found SPDC liable for its failure to secure the wellhead of the 

IBIBIO-I well which was no longer in use by SPDC for production 

but as an exploratory well since November 1959, because this 

could have prevented the act of Sabotage which resulted in the oil 

spill. The Court ordered SPDC to compensate Akpan for the 

damage he suffered as a result of the oil spill. In Fidelis Ayoro 

Oguru & Ors vs. Shell Petroleum N.V & Anr, the plaintiff didn‘t 

get any relief from the court and lost the proceedings. A reason for 

the failure in the above cases is that the core of the actions was 

based on tort and not on the right to a clean and healthy 

environment. 

In conclusion, it can be seen that the option of suing the parent 

company of a TNC for environmental damage would not provide 

any substantive remedy to the victim. 
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6.0 SUMMARY OF FINDINGS, RECOMMENDATIONS 

AND CONCLUSION 

6.1 Summary of Findings 

The aim of this research paper was to draw attention on how the 

right to a clean and healthy environment can assist victims of oil 

spillage in seeking redress, which is one of the major obstacles in 

the way of victims when seeking compensation for environmental 

damage especially that caused by oil pollution. It discussed how 

extraterritorial litigation was not a solution to the problem. At the 

end of this research paper, the following were discovered; 

The concept ―environment‖ is not one which has a universally 

accepted definition.  Man depends solely on the environment for 

his survival, hence, the need to protect man and the environment 

from environmental degradation caused by pollution. The 

existence of the right to a healthy environment has been 

universally accepted but its recognition as a fundamental human 

right has not been globally accepted. Some proponents have 

interpreted the right as constituting part of the right to life. In India, 

the right to a healthy environment is understood as constituting 

part of the right to life.
70

 Some advocate for it to be treated as an 

independent right capable of being fulfilled. Critics of the right 

have argued that the right is not justiciable and the concept of 

environmental right is vague and subject to divergent 

interpretations. Since there is no universally accepted definition of 

the concept of ―right to a healthy environment,‖ the imprecise 
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nature of the right would make it difficult to enforce if given legal 

recognition. Most times, States are limited with economic 

resources to carry out civil and political obligations which results 

in fewer resources being annexed to socio-economic objectives. 

States would rather make vague laws which are not enforceable in 

this area, and ratify treaties which they have no intention to 

domesticate rather than take concrete steps to enforce this right. 

Though the right is provided for in the 1999 Constitution of 

Nigeria, it is contained in Chapter II of the Constitution which 

forms part of the non-justiciable provisions of the 1999 

Constitution as provided for by section 6 (6) (c) of the 1999 

Constitution. Nigerian courts have used this provision to hinder 

victims of environmental pollution from getting compensation in 

the past. However, they seem to be getting to the Era of liberalism 

in their interpretation of the right as was held in the case of Jonah 

Gbemre vs. SPDC Ltd and Ors.
71

 Article 24 of the African Charter 

on Human and Peoples‘ Right recognizes the right to a healthy 

environment which has been domesticated by Nigeria as the 

African Charter on Human and Peoples‘ Rights (Ratification and 

Enforcement) Act. Violation of the right to a clean and healthy 

environment should be made enforceable in Nigerian Courts. The 

Nigerian judiciary should be flexible in the interpretation of the 

constitution and other laws whenever issues of environmental 

abuse are before judges. The justiciability of the right to a healthy 

environment in Nigeria would obliterate the problem of locus 

standi in environmental litigation in Nigeria. 
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Finally, this research paper has been able to provide 

recommendations to the problem of right to a clean and healthy 

environment. The writer calls the attention of the relevant 

authorities to implement as soon as possible, the recommendations 

provided in this research paper.  

6.2 Recommendations and Conclusion 

Good health and environment are cardinal to the enjoyment of the 

right to life. Based on the findings as discussed in this paper, the 

following recommendations are in order: 

The 1999 Constitution of Nigeria should be amended, in order to 

confer the right to a clean and healthy environment as a 

fundamental right, independent of other rights which should be 

made enforceable in any High Court of the Federation, as is the 

practice in countries such as South Africa
72

 and India. 

The Government at all levels should take the protection of the 

environment with more seriousness than it currently is by enacting 

legislations which give life to the right to a clean and healthy 

environment pursuant to its law-making powers.
73

 

The Nigerian Government and TNCs should refrain from activities 

harmful to the environment, and adopt and enforce policies 
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 See section 24 of the South African Constitution (Bill of Rights) 
73

Archbishop Okogie vs. Attorney General of Lagos State (1981) 2 NCLR 625 

HC; Attorney General of Ondo State vs. Attorney General of the Federation 

(2002) 27 WRN 1 SC 
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promoting conservation and improvement of the quality of the 

environment.
74

 

Trans-national Oil Companies should adopt good corporate 

practices and be alive to their Corporate Social responsibilities. 

They should place primary importance on creating a good working 

environment for their operations in Host communities in line with 

the United Nations Global Compact Initiative. 

Nigeria should domesticate other International instruments which 

recognise the right to a healthy environment to which she is a 

party, such as the Universal Declaration on Human Rights, 

International Covenant on Civil and Political Rights, International 

Covenant on Economic, Social and Cultural Rights, etc. 

Nigeria should not encourage or support non-state actors in the 

violation of the right to a healthy environment. 

The Associated Gas Reinjection Act should be amended to 

criminalize gas flaring and allow for no consent level of gas 

flaring. 

Environmental Impact Assessment (EIA) should be seen as 

compulsory for projects which could or are likely to have negative 

effects on the environment. This should be done in line with 

international EIA Standards. 

                                                 
74

Nickel, J W, The Human Right to a Safe Environment: Philosophical 

Perspectives on its Scope and Justification, 18/1 Yale J. of Int'l L. 1993, pp. 

282-295, at p. 286. 
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The State should make sure that individuals are able to exercise 

their rights and freedoms, for example, by promoting tolerance, 

raising awareness, and even building infrastructures which help in 

realizing the right to a healthy environment. 

Citizens in a community should be furnished with the necessary 

information about projects which could be detrimental to their 

health and that of their environment. 

Petroleum pipelines and oil wells should not be situated close to 

residential areas. 

Government agencies set up with the mandate of protecting the 

environment such as the National Environmental Standards 

Regulations and Enforcement Agency, National Oil Spillage 

Detection and Regulations Agency, etc, should be proactive in 

their duties. They should carry out prompt inspections and 

investigations of facilities, and prosecute erring individuals or 

corporate bodies for their wrongful acts which degrade the 

environment.  

Legal aid fund should be set up and made accessible to victims of 

environmental harm who cannot afford the cost of litigation. 

Specialized units should be set up within courts for environmental 

disputes in order for effective, efficient and expedient dispensation 

of justice in environmental matters. 
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There should be a statutory rule of strict liability for oil pollution 

cases as is the case in the United States of America under the 

Federal Water Pollution Control Act 1972.
75

 

Though the Nigerian economy currently depends largely on crude 

oil for survival, the Nigerian Judiciary should embrace judicial 

activism and should refrain from using the excuse of oil companies 

contributing to the economy as a reason for the refusal of the 

award of punitive damages even where damages have been proved. 

Exemplary damages should be awarded by the Courts where the 

right to a healthy environment has been violated. 

The Government should work with non-governmental 

organizations as well as private individuals towards realizing the 

right to a clean and healthy environment, and obliterate all 

obstacles in the course of seeking redress in environmental 

litigation.
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 As amended in 1977 and under the comprehensive Response Compensation 

and Liability Act, 1989, as well as the Oil Pollution Act 1990, all of which make 

liability strict whether or not the defendant was negligent. 
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FLAG OF CONVENIENCE: A MASK OR A MACHINE? 

FIKAYO OYEWUNMI
*
 

 

ABSTRACT 

The aim of this paper is to analyse the various uses that the open 

registry system is being put to. The paper will seek to generally 

classify all uses under 2 headings. The first category deals with 

instances where the system is being used as a means for tax 

evasion and skirting of safety and health laws. The second 

category deals with instances where the system is being utilised as 

a tool for economic buoyancy and the legitimate creation of 

wealth. The paper will seek to show that the open registry system 

(Flag of Convenience) has done more harm than good and is used 

in most instances as a mask, that is, the main function, which it has 

been reduced to, is to allow it's bearer cover his criminal activities 

with the mask of legitimacy. The paper will conclude by analysing 

the current legal framework in place, to tackle the issue. 

 

1.0 INTRODUCTION 

In all cases before the Court, the question, ―which law will be 

applied?‖ largely depends on the country within whose boundaries 

the dispute occurred. In most cases, the law that will be applied is 

the law of the country where the injury occurred. While this may 

be true as regards disputes on land, the position as regards 
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uncharted or unclaimed waters is less clear. It is in such instances 

that admiralty law operates. True to its flexible and practical 

nature, admiralty law allows ships to choose the country by whose 

laws they will be bound. Articles 5 and 6 of the Convention on the 

High Seas provide that a ship adopts the nationality of the state 

whose flag it flies and that the ship is subject to that state‘s 

jurisdiction. The state must effectively exercise its jurisdiction and 

control, in administrative, technical and social matters over ships 

flying its flag.  The registration of a ship in the registry of a 

particular country brings the vessel and those on board under the 

exclusive jurisdiction of the ‗flag state‘ and subject to its laws and 

regulations for the duration of the marine venture.  

Ship registration is the process of attaching a particular nationality 

to a ship. Registration in this sense operates like the passport for 

the ship itself, in that the ship becomes a registered ‗citizen‘ of that 

country and identifies itself with its laws, rules and regulations. 

International agreements and conventions dictate that every 

merchant ship must be registered to a particular country.
1
 The term 

‗flag state‘ therefore refers to the country to which a ship is 

registered and such a vessel is bound by the laws of this flag state. 

It is important to note the provisions of Article 6 (1) of the Geneva 

Convention on the High Seas which states that  

―A ship may not change its flag during a voyage or while in a port 

of call, save in the case of a real transfer of ownership or change of 

registry….‖Article 6 (2) goes further to state that  

                                                 
1
Geneva Convention on the High Seas, 1958, 13 UST 2312 / 450 UNTS 11, 

Article 5 & 6 
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A ship which sails under the flags of two or more States, using 

them according to convenience, may not claim any of the 

nationalities in question with respect to any other State, and may 

be assimilated to a ship without nationality…  

From these provisions, it is clear that the general intention of the 

law is to limit the amount of flags which a ship can fly in one 

voyage. This is done with a view towards preventing a situation 

whereby ships engage in forum shopping - the art of picking and 

choosing different states to register under, solely to gain some 

benefit or take advantage of certain lapses in its law and avoid 

punishment.  

The two most popular types of registry systems which are in 

operation today are: the traditional or national registry, and the 

open registry.  

Traditional or national registries refer to those registries operated 

by nations which only allow the registration of vessels that are 

owned by companies or persons that are residents of that country. 

Countries that have national registries typically require that a ship 

must be owned and constructed by national interests and at least 

partially crewed by citizens of that nation. Other nations on the 

other hand, allow companies and persons from many other 

countries to register their vessels under that nation's flag. These are 

known as ―open registries‖. Open registries do not have such 

requirements. Indeed, some nations with open registries even offer 

online registration. Ships registered under open registries are 

sometimes said to fly under ‗flags of convenience.‘
2
 

                                                 
2
Ship Registration Law available at https://www.hg.org/ship-registration.html 



(2017) 3 Journal of the Mooting Society University of Lagos 

39 

 

The term Flag of Convenience stems from the flag that ships fly to 

show their country of registration. A ship is said to be flying a flag 

of convenience if it is registered in a foreign country to reduce its 

operating costs or avoid government regulations. Due to the 

complex formalities and heavy financial implications imposed by 

other countries, certain states deliberately develop themselves as 

open registries, also referred to as ‗flags of convenience‘, to 

service the particular needs and requirements of multinational ship 

owning companies and individuals.  

Over the years, there has been an increase in the amount of 

countries practicing the open registry system. What is clear is that 

more and more countries now seek to be identified with this 

system. In questioning the motive behind this sudden upsurge, it is 

easy to relate it to the numerous advantages that the system 

presents to ship owners whose main focus is to cut costs and shirk 

labour regulations. A ship that is registered in an open registry 

system automatically gains access to that country‘s laws and 

regulations and no longer needs to abide by the tax and labour laws 

of its country of origin. According to Bonacich, this became a tool 

for companies to escape strict regulation and strong seafaring 

unions, and select countries with weak to non-existent laws on the 

books.
3
 

The greatest difference between the selective registration system 

and the more modern open registry system is premised on the 

motivation for registering. An examination of the motivating 

factors and elements will lead us to the inevitable conclusion that 

                                                 
3
2 Kenneth J. Blume, Historical Dictionary of the U.S. Maritime Industry 

(Lanham: The Scarecrow Press, 2012), 211. 41  
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although a Flag of Convenience was initially established along the 

lines of economic development and globalization, these 

considerations have been taken over by others which pose ethical 

challenges and create a self-perpetuating tax evading system. In 

other words, the flag which was once intended to be used as a 

machine that brings about economic buoyancy is now being used 

as a mask behind which states hide those vessels that flout 

maritime safety and labour laws. 

 

2.0 FLAG OF CONVENIENCE AS A MASK 

On the face of it, a states‘ desire to engage in the practice of open 

registries is informed by the need to enhance its economy, by 

creating services that attract ship owners, managers and maritime 

support services to operate there. This laudable intent is however a 

mask that conceals the numerous cracks and gaps in admiralty 

laws. On the part of ship owners and shipping executives, the 

intention is to gloss over strict labour standards with a view to 

avoiding labour regulations and implementing relaxed safety rules 

aboard their ships.
4
 Refusing to abide by one‘s national laws 

aboard the ship has great advantages for the cost-driven owner. He 

can not only bypass the labour and maritime laws of his home 

state, but can do so while enjoying all of the benefits of operating 

from his home office (such as, access to capital)
5
.   

Certain nations such as Panama, Liberia and Malta are attractive to 

ship-owners because they have lenient registration phases and 

                                                 
4
Ibid 

5
 Shaun Ruggunan, The Global Labour Market for Filipino and South African 

Seafarers in the 

Merhcant Navy, (South African Review of Sociology 42 2011)p.  81. 
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pliant rules. These eye-catching features are put in place by the 

flag state to appeal to ship owners, shipbuilders, lenders and 

insurance underwriters who all in turn have their own profit-

making concerns. The effect of this is that many ships escape strict 

punishment for perpetrating illegal activities because the flag states 

are reluctant to discipline the major contributors to their 

economies.  

As noted earlier, a vessel registered in a closed registry will have 

certain restrictions placed on it, and usually, one of these is the 

hiring of national seafarers for the shipboard labour. Open 

registries on the other hand bypass such restrictions, and ship 

owners take advantage of this by completely overhauling their 

crew from officer all the way down to able seaman. Because there 

is no genuine link between the country of owner and the country of 

registration, it is much easier to replace an entire crew, and this 

freedom is a major point of consideration when an owner is 

looking to replace a more costly national crew with a cheaper 

international crew. Arguments for the ship owners in this context 

are centred on the freedom of ship owners to operate low budget 

schemes and be financially prudent. While this is true, it has 

detrimental effects on the national development and job provision 

of the home country. The long term practice of outsourcing one‘s 

crew has ensured that less and less jobs are created for citizens of 

the home country, the result being that the economy of foreign 

countries are rapidly improved by expatriates who have little or no 

connection to them. 

Another point to note is the responsibilities imposed on ships by 

national registries. All registries, regardless of whether or not they 
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are open or national, foist numerous responsibilities on those who 

seek to identify with them and these responsibilities are usually in 

tandem with the laws of the country under which the ship is 

registered. By virtue of registration, the country can enforce its 

laws and regulations on the ship owner mainly because the ship 

has voluntarily chosen to fall within its jurisdictional scope. Choice 

of registry then becomes a question of which regulation favours the 

activity that the ship owner seeks to execute. For example, ships 

which transport fruits and cargo will seek out that registry that 

allows it to convey such goods with minimal restrictions. Ships 

which aid the exportation and importation of oil and other natural 

resources will seek out those registries which allow it engage in 

such activities while at the same time paying minimal duties, fees 

and levies. Similarly, ships which seek to engage in illegal 

activities will seek to identify with that registry which does not 

emphasise high labour standards and safety precautions, and which 

does not make it mandatory to abide by certain international 

conventions and laws that prohibit such activities. 

Odeke writes that the universal expectation of states is to ―issue 

documents, exercise effective jurisdiction and take measures to 

ensure safety,‖ of which we could draw the conclusion that 

seafarer licensing would be the responsibility of the flag state, as 

are shipboard labour standards and safety. The responsibilities 

continue with certain international responsibilities, including that 

the state takes measures to protect the marine environment, 

exercise penal judgment in matters of collision or other incidents 
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of navigations, render assistance, prohibit transport of slaves, and 

cooperate in the repression of piracy, among others.
6
 

Article 13 of the Convention on the High Seas states that; 

 Every State shall adopt effective measures to prevent and 

punish the transport of slaves in ships authorized to fly its 

flag, and to prevent the unlawful use of its flag for that 

purpose… 

Article 24 further states that; 

Every State shall draw up regulations to prevent pollution 

of the seas by the discharge of oil from ships or pipelines or 

resulting from the exploitation and exploration of the 

seabed and its subsoil, taking account of existing treaty 

provisions on the subject. 

Article 25 (1) emphasises the prevention of pollution by stating 

that; 

Every State shall take measures to prevent pollution of the 

seas from the dumping of radioactive waste, taking into 

account any standards and regulations which may be 

formulated by the competent international organizations… 

Article 25(2) emphasises the need for international cooperation by 

noting that; 

All States shall cooperate with the competent international 

organizations in taking measures for the prevention of 

pollution of the seas or air space above, resulting from any 

activities with radioactive materials or other harmful 

agents…. 

                                                 
6
Odeke, ―An Examination of Bareboat Charter Registries,‖ p.342. 
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What is clear from these provisions is that there exist international 

regulations which comprehensively prohibit pollution, slavery and 

other illegal activities. These laudable provisions can however be 

rendered impotent by the open registry system which allows 

countries to opt against enforcing them for the purpose of 

attracting ship owners and companies.  

Another valid point to note is the problem of abandonment of 

seafarers and refused repatriation. As noted by William Gregory
7
, 

Repatriation, a globally recognized right of seafarers to be returned 

to the port where they joined their ship, is to be done at the ship 

owner‘s expense. Repatriation could be for either termination of 

employment or poor health but is not limited to these reasons. The 

repatriation privileges that ought to be enjoyed by seafarers are 

sometimes ignored by owners who, having registered under a Flag 

of Convenience State, seek to employ cheap crews so as to spend 

minimally. The great cost involved in transporting these seafarers 

to their home countries is therefore contrary to the main aim of 

ship owners.  The ultimate end-result is that, a seafarer left in a 

port he did not choose would have little recourse but to seek help 

from charity or his consulate, if one is nearby, and hope they are 

able to return him. Abandonment is an issue across all substandard 

owners seeking to employ low cost crew. An owner bound by the 

liberal laws of most open registries will not feel as threatened by 

legal enforcement and as such, there are many horror stories of 

entire crews being left in a foreign port where they may not speak 

                                                 
7
William Gregory ―Flags Of Convenience: The Development Of Open 

Registries In The Global Maritime Business And Implications For Modern 

Seafarer‖ available at 

https://www.oceanfdn.org/sites/default/files/Gregory_georgetown.pdf 
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the language or possess the proper papers for entry into the 

country. Without enough currency to return to their homelands 

they are instantly rendered destitute.
8
 The largest and most public 

example of seafarer abandonment occurred during the collapse of 

Adriatic Tankers, a Greek-owned and internationally flagged 

tanker company. The company, after going bankrupt in the mid-

1990s left a large amount of seafarers without recourse. Some were 

even stranded at ports for over two months before International 

Organisations such as the International Transport Workers 

Federation intervened on their behalf and liaised with Adriatic to 

ensure passage back to their home ports.
9
 

An alternative to creating difficulties for the crew is to flat out 

ignore them and forget them. This is the fate met by the crew of 

The Rhone, a Turkish-owned and flagged vessel that had been 

physically and financially neglected by her owners for some time. 

The vessel, in severe disrepair, managed to arrive at the Spanish 

administered port of Ceuta in Africa, off the coast of Morocco, in 

September of 2009. When she arrived, there was a crew of 14 on 

board and barely any provisions as she had sailed under-stocked 

from Russia. In bad need of repair, the Spanish Port authority 

detained The Rhone pending sufficient repair of her hull and other 

aspects of the ship deemed as serious safety violations and risks to 

labourer health.
10

OrtakDenizcilikSanayiveTicaret Ltd, the shipping 

company who owned the vessel, stressed that the issue would be 

                                                 
8
Ibid  

9
A.D. Couper, C.J. Walsh, B.A. Stanberry, G.L. Boerne, Voyages of Abuse 

(London: Pluto Press, 1999). 
10

Seafarers' Rights International, ―Case Study – ‗Rhone‖ (December 09, 2011) 

available at http://www.seafarersrights.org/seafarers-

subjects/abandonment/case-study-the-rhone/ (accessed September 08, 2012) 
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resolved and tried to calm an anxious crew and captain. They never 

provided any assistance, despite repeated promises to do so. At this 

point, the crew was ―penniless and forced to rely primarily on the 

handouts from the Ceuta port authority and local charities,‖ despite 

a small cash advance from the vessel‘s mortgage holder. Rhone‟s 

crew spent the next five months in this state - lonely, abandoned, 

and without cash; trapped on board a dilapidated vessel with little 

to no attention from the owner. Eventually, the Spanish authorities 

paid repatriation costs for the seafarers not able to afford it.  

In summary, other dangers posed by a Flag of Convenience (FOC) 

include poor working conditions, lack of basic rights, improper 

work schedule and low regulation of legal trade.
11

 

2.1 Working Conditions  

FOC vessels have been reported to have much lower standards of 

working conditions as compared to other vessels. This is mainly 

due to lesser regulation of such vessels. As such, seafarers always 

run the risk of having to work under extremely dangerous 

conditions without proper insurance and compensation. 

2.2 Basic Rights  

The most important of the drawbacks of FOC is that it does not 

necessitate a seafarer‘s basic rights. Rights which usually come 

under the seafarers rights such as the right to form or join trade 

unions and the right to demand suitable pay may not be available 

on ships functioning under Flag of Convenience. 

                                                 
11

Available at http://www.marineinsight.com/maritime-law/7-dangers-of-flags-
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2.3 Regulation of Legal Trade 

FOC vessels operate under the jurisdiction of the nation of ship‘s 

registration. However, the many manipulations that can be done in 

records and legal documents make it extremely easy for such ships 

to be involved in illegal trade. FOC vessels have been reported to 

be involved in everything from drug smuggling to human 

trafficking. Seafarers may be unknowingly dragged into such a 

business while doing their job on such a ship. Under these 

circumstances, and with lack of basic rights, a seafarer runs the 

high risk of being caught for crimes he did not partake in. This is 

one of the reasons that make awareness about FOC extremely 

crucial in this industry. 

2.4 Improper Work Schedule 

A mariner may not be allowed the necessary rest period between 

consecutive shipping assignments as per the standard guidelines. 

These guidelines are set taking into view the health of a mariner 

from continuous exposure to sea conditions. Inability to do so can 

harm the mariners‘ health in long term but this right may be denied 

to workers of FOC vessels. 

 

3.0 FLAG OF CONVENIENCE AS A MACHINE 

A critical analysis of the historical reason for registering ships will 

provide us with a better understanding of the true spirit behind the 

open registry system. The need for ship registration has been in 

practice since the beginning of business conducted over the seas. It 

was originally used to control ships ferrying cargo among 

European countries and to ensure that ships were built locally and 
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using local crews. Flags of convenience became popularised in the 

twentieth century due to the political and economic influence of 

the United States of America.
12

  It was also an attractive option to 

many countries who sought to obtain political neutrality in a time 

of pending hostilities. This system of less-restrictive flags was 

therefore politically and economically motivated. Today, it is used 

to document ships for ownership in order to provide definitive 

evidence of nationality for international treaty purposes.
13

 For 

example, ships flying under certain flags may be allowed into the 

territorial waters of a nation while other nations' ships would not 

be. Also, financing entities may be willing or able to provide 

funding opportunities to ships flying under certain flags and not 

others due to laws allowing or prohibiting financial transactions 

with certain nations. Countries such as Singapore and Panama will 

be used as case studies to properly understand the true intention of 

the open registry system, its laudable benefits and its potential 

effect on the economy of countries which properly utilise it. 

As earlier stated, Flags of Convenience were an attractive option to 

many countries who sought to obtain political neutrality in a time 

of pending hostilities. The development of the Panamanian register 

into one of the world‘s largest flag states is a classic illustration of 

this point.
14

 It was not until after World War II that Panama 

became a true flag of convenience state. Strong cooperation with 

the United States laid the groundwork for Panama‘s open access 
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Vorbach , 2001, p.28 
13

Ship Registration Law available at https://www.hg.org/ship-registration.html 

(assessed 29th April 2017).  
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 John N. K. Mansell, Flag State Responsibility: Historical Development and 
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system. Rodney P. Carlisle notes that a combination of easy 

registration laws and wide access facilitated a swift transfer for any 

owner wishing to reflag his vessel. Such easy access was made 

possible by a unique section of the registry policy: a ship owner 

could choose to re-register his vessel at any of the Panamanian 

consulates across the globe without ever setting foot inside of 

Panama, allowing access not just to American ship owners in New 

York and Washington but also to European and Asian ship owners 

in their respective countries.
15

At the early stages, the Panamanian 

government practiced a national registry system when it limited 

vessel registration to only its citizens. This however changed by 

1916 and the doors of the country‘s register were thrown wide 

open. To make its country even more attractive to foreigners, 

Panama viewed English-language contracts as legally binding and 

held in the exact same regard as the Spanish versions. Over time, 

the country reformed its legal structure and by the 1920s Panama 

had evolved into a system specifically and consciously designed to 

attract shipping. It was at this point that the state became a true 

open registry.
16

 

Steady support from the United States ensured that the country‘s 

rate of development did not lose steam. For example, the United 

States offered assistance in registration tasks in return for 

Panamanian assistance in policing smuggling aboard Panamanian 

flagged vessels. The American government also agreed to offer aid 

in the form of registration at American consulates in locations 

                                                 
15

Carlisle, Rodney P., Sovereignty for Sale: The Origins and Evolution of the 

Panamanian and Liberian Flags of Convenience (Annapolis: Naval Institute 

Press 1981), p. 1. 
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where no Panamanian satellite consulate existed. The final catalyst 

that promoted Panama to its current status as a world-power in ship 

registration was the activities of Standard Oil in 1935. The 

American corporation in that year transferred its entire fleet to be 

registered under Panama‘s flag. This single action gave Panama a 

lot of credibility in the eyes of the world and aided its public image 

greatly. 

The case of Singapore is drastically different from that of Panama, 

and also Liberia. Although it is an open registry, the policy that 

informed the development of the system was one which was 

premised on national development and retention of control over 

shipping and trade. Unlike other states, the Singaporean registry 

did not begin to develop until the 1970s and grew rapidly in a short 

period of time. The registry was open only to Singaporean citizens 

and companies, and sought to attract nationals to return with their 

ships to help Singapore develop. Repatriation of existing assets 

was an important aspect of the policy.
17

 The Singaporean 

government therefore viewed the open registry system as an 

instrument, or a machine, for the economic development of other 

sectors. In other words, the registry was seen by the government as 

an essential piece of a much larger economy which played vital 

roles in boosting employment, limiting the amount of foreign 

exchange used for international shipping, developing a national 

shipping line, and aiding in the transport of domestically produced 

export products. Rather than increase the amount of foreign 

currency in circulation, Singapore instead sought to focus on 

                                                 
17

StigTenold, A Most Convenient Flag: The Basis for the Expansion of the 

Singapore fleet, 1969-82, Maritime Policy & Management (July 2003) p. 260. 
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creating local jobs at the expense of international transactions. The 

emphasis on large expenditure on international shipping was 

doused by providing for local fleets which were serviced in 

domestic currency. All this was achieved by providing tax rebates 

to ship owners who chose to fly the Singapore flag and employ 

Singaporean seafarers which, coupled with lower registration fees, 

created a very affordable shipping environment. Management of 

the overall export-focused economy was a key aspect of 

Singapore‘s registry program.  

Immediately the nation accomplished its goals of amassing a very 

large fleet and sufficient employment and foreign exchange goals, 

the government began to gradually tighten restrictions for its 

registry. This is perhaps the single greatest difference in policy 

between Singapore and the other flag of convenience states: once 

Singapore became developed, it sought to increase transparency 

for the registry and also improve the overall technical standards of 

the fleet. In 1981, registration was limited strictly to Singaporean 

citizens and age restrictions for vessels were introduced as a means 

of controlling the safety standard on board. Singapore also 

increased the use of ―spot checks‖ to verify compliance, and forced 

stricter compliance with the national seafarer link, making it much 

more difficult for a ship owner to hire a cheaper international crew. 

Singapore‘s strategic use of its shipping registry managed to 

accomplish all these goals without compromising the quality of life 

for the seafarer.
18

 

 

                                                 
18

Ibid at 264. 
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4.0 LEGAL FRAMEWORK 

Gradually, the mask of economic buoyancy being used to conceal 

criminal activities is being unearthed by states, who are beginning 

to enact laws which discourage ship owners from registering their 

ships in a nation that they do not necessarily belong to. For 

example, many nations under the International Ship and Port 

Facility Security Code (ISPS) require minimum standards for 

vessels entering their national waters. The effort of the 

International Maritime Organization (IMO) is also commendable. 

The organisation has successfully enacted conventions which 

regulate the relationship between seafarers and their employees 

with an emphasis on safety and pollution. The relevant 

international conventions are the Convention on Standards of 

Training, Certification and Watchkeeping for Seafarers (STCW), 

Convention on Safety of Life at Sea (SOLAS) and Convention for 

the Prevention of Pollution from Ships (MARPOL).  

The STCW was created to set training and certification standards 

for masters and watch personnel on seagoing merchant ships. The 

1978 STCW Convention was the first to establish basic 

requirements on training, certification and watchkeeping for 

seafarers on an international level. Previously, the standards of 

training, certification and watchkeeping of officers and ratings 

were established by individual governments usually without 

reference to practices in other countries. As a result, standards and 

procedures varied widely even though shipping is the most 

international of all industries.  
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Today however, the Convention prescribes minimum standards 

relating to training, certification, and watchkeeping for seafarers 

which countries are obliged to meet or exceed. 1995 was a key 

year for the Convention because the 1995 amendments represented 

a major revision of the Convention in response to a recognized 

need to bring the Convention up to date and to respond to critics 

who pointed out the many vague phrases such as "to the 

satisfaction of the Administration" which resulted in different 

interpretations being made. The 1995 amendments entered into 

force on 1 February, 1997. One of the major features of the 

revision was the division of the technical annex into regulations, 

divided into chapters as before, and a new STCW Code, to which 

many technical regulations were transferred. Part A of the Code is 

mandatory while Part B is recommended. Dividing the regulations 

up in this way makes administration easier and it also makes the 

task of revising and updating them simpler: for procedural and 

legal reasons there is no need to call a full conference to make 

changes to Codes. Another major change was the requirement for 

Parties to the Convention to provide detailed information to IMO 

concerning administrative measures taken to ensure compliance 

with the Convention. This represented the first time that IMO had 

been called upon to act in relation to compliance and 

implementation; generally, implementation is down to the flag 

States while Port State control also acts to ensure compliance. 

Under Chapter I, Regulation I/7 of the revised Convention, Parties 

are required to provide detailed information to IMO concerning 

administrative measures taken to ensure compliance with the 

Convention, education and training courses, certification 
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procedures, and other factors relevant to implementation. The 

information is reviewed by panels of competent persons nominated 

by Parties to the STCW Convention who report their findings to 

the IMO Secretary-General, who in turn, reports to the Maritime 

Safety Committee (MSC) on the parties which fully comply. The 

MSC then produces a list of "confirmed parties" in compliance 

with the STCW Convention.
19

 

The main objective of the SOLAS Convention is to specify 

minimum standards for the construction, equipment and operation 

of ships compatible with their safety. Flag States are responsible 

for ensuring that ships under their flag comply with its 

requirements, and a number of certificates are prescribed in the 

Convention as proof that this has been done. Control provisions 

also allow Contracting Governments to inspect ships of other 

Contracting States if there are clear grounds for believing that the 

ship and its equipment do not substantially comply with the 

requirements of the Convention - this procedure is known as Port 

State control. Certain chapters of the convention deserve special 

attention due to their intent and purpose. For example, Chapter III 

of the convention titled ‗Life-Saving Appliances and 

Arrangements‘ includes requirements for life-saving appliances 

and arrangements, requirements for life boats, rescue boats and life 

jackets according to the type of ship. The International Life-Saving 

Appliance (LSA) Code gives specific technical requirements for 

                                                 
19

International-Convention-on-Standards-of-Training,-Certification-and-

Watchkeeping-for-Seafarers available at 

http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/Internatio

nal-Convention-on-Standards-of-Training,-Certification-and-Watchkeeping-for-

Seafarers-(STCW).aspx (assessed 29th April 2017). 

http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/International-Convention-on-Standards-of-Training,-Certification-and-Watchkeeping-for-Seafarers-(STCW).aspx
http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/International-Convention-on-Standards-of-Training,-Certification-and-Watchkeeping-for-Seafarers-(STCW).aspx
http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/International-Convention-on-Standards-of-Training,-Certification-and-Watchkeeping-for-Seafarers-(STCW).aspx
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Life Saving Appliances, and is mandatory under Regulation 34 

which states that all life-saving appliances and arrangements shall 

comply with the applicable requirements of the LSA Code. 

Chapter IX speaks on Management for the Safe Operation of Ships 

and makes mandatory the International Safety Management (ISM) 

Code, which requires a safety management system to be 

established by the ship owner or any person who has assumed 

responsibility for the ship (the "Company").
20

 

MARPOL contains regulations whose general intent is to 

spearhead the prevention of pollution by oil from ships. MARPOL 

is the main international convention aimed at the prevention of 

pollution from ships caused by operational or accidental causes. It 

was adopted at the International Maritime Organization (IMO) in 

1973. The importance of having an international convention like 

MARPOL cannot be overstated. Oil pollution has been identified 

as one of the most serious threats to marine environment since the 

first half of the 20th century. Within this context, a number of 

countries in the early 1920s introduced national regulations to 

control discharges of oil in their territorial waters. Following some 

fruitless attempts for the adoption of a convention to address the 

problem of marine pollution, the first MARPOL Convention was 

finally adopted in 1973 by the Inter-Governmental Maritime 

Consultative Organization, later to be known as the IMO 

(International Maritime Organization). MARPOL was the first 

                                                 
20

International Convention for the Safety of Life at Sea (SOLAS), 1974 

available at; 

http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/Internatio

nal-Convention-for-the-Safety-of-Life-at-Sea-(SOLAS),-1974.aspx (assessed 

29th April 2017). 

http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/International-Convention-for-the-Safety-of-Life-at-Sea-(SOLAS),-1974.aspx
http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/International-Convention-for-the-Safety-of-Life-at-Sea-(SOLAS),-1974.aspx
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integrated legislation that was ever adopted, covering all types of 

pollution, arising from both operational and accidental causes. 

Still, it was not until 1983 that the convention entered into force. 

The last amendment of the convention took place in 1997, with the 

adoption of the Protocol on the Prevention of Air Pollution from 

Ships, which entered into force on May 19, 2005. In 2004, 

amendments to MARPOL Annexes I and II were adopted by the 

IMO; these became effective on January 1, 2007
21

.The technical 

requirements of MARPOL are included in six separate Annexes 

which have wide provisions that cover the field exhaustively. Not 

only are there Regulations for the Prevention of Pollution by Oil, 

there are also Regulations for the Control of Pollution by Noxious 

Liquid Substances in Bulk. The provisions also seek to prevent 

pollution by Harmful Substances Carried in Sea in Packaged Form. 

Annex IV is dedicated to the prevention of Pollution by Sewage 

from Ships and Annex V is concerned with the Prevention of 

Pollution by Garbage from Ships. Annex VI, the final section of 

the convention, is committed to the Prevention of Air Pollution 

from Ships.
22

 

 

5.0 CONCLUSION 

The Global laws above are designed to bridge the latent gaps in 

admiralty jurisdiction by ultimately eliminating the exploitation of 

                                                 
21

“International Convention for the Prevention of Pollution from Ships‖ 

available at http://www.lr.org/en/marine/operation/standards-schemes-codes-

and-directives/marpol.aspx (assessed 29th April 2017). 
22

The International Convention for the Prevention of Pollution from Ships 

(MARPOL) available at; 

https://infrastructure.gov.au/maritime/environment/MARPOL.aspx (assessed 

29th April 2017). 

http://www.lr.org/en/marine/operation/standards-schemes-codes-and-directives/marpol.aspx
http://www.lr.org/en/marine/operation/standards-schemes-codes-and-directives/marpol.aspx
https://infrastructure.gov.au/maritime/environment/MARPOL.aspx
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Flags of Convenience. Although states are encouraged to pursue all 

avenues that lead to economic emancipation and dominance, the 

utmost concern of the state should be the standards of safety, 

crewing and manning, and all the matters which are connected 

with good standards in shipping. The objectives of a state should 

not be to use the maritime laws as a cover for the performance of 

illegal activities. Constant abuse of admiralty laws over the years 

has driven the status quo to its current position wherein many ships 

fly a Flag of Convenience, not as an insignia or ensign but as a 

security shield. The essence of admiralty law and lawyers in this 

regard is to inspire a rapid, effective and operational change in the 

existing state of affairs. 
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PIRATES OF THE HIGH SEAS 

ADEOLA R. ADEFUYE
*
 

 

ABSTRACT 

The impression that a huge percentage of the populace have of 

pirates is majorly fictitious as their initial knowledge of the 

concept is acquired through books, films and pictures.  This article 

gives an insight into the international law concept of maritime 

piracy and brings to the centre stage the pernicious implications of 

pirating. This writer looks at the issue of piracy in Nigeria and 

suggests tactics which can be employed in managing the issue of 

piracy globally. 

Keywords: Piracy, Pirates; Maritime Pirates; Privateers; 

Commerce raiders; High Sea Robbers. 

 

1.0 PIRACY 

Ted Kemp tells a typical story of a pirate operation. It is the story 

of Ai Maru. The Ai Maru steamed alone under night skies on June 

14 when a speedboat slipped in from the darkness and overtook the 

tanker about 30 miles off the coast of Malaysia. At 9:15 p.m., 

seven men with handguns and knives clambered up over the side, 

smashed through doors, tied up crew members at gunpoint and 

bashed the Ai Maru's communications equipment. The attackers 

stripped the 13 crew members of their personal belongings, locked 

                                                 
*
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them in a room, and spent the next hours getting to the real work at 

hand: stealing the cargo.
1
 

Piracy can be defined as any illegal act of violence or detention, or 

any act of depredation, committed for private ends by the crew or 

the passengers of a private ship; and directed on the high seas 

against another ship or aircraft, or against persons or property on 

board such ship or aircraft; or directed against a ship, aircraft, 

persons or property in a place outside the jurisdiction of any State.
2
 

Piracy or Pirating includes acts committed in the air, on land, or in 

other major bodies of water or on a shore; however, this article 

focuses on maritime piracy. 

John Boulver defines piracy as a robbery or forcible depredation 

on the high seas, without lawful authority, done animusfurandi, in 

the spirit and intention of universal hostility. He further states that, 

as in robbery upon land, it is only necessary that the spoliation or 

intended spoliation be felonious, that is, with intent to injure and 

without legal authority or lawful excuse.
3
 

The International Maritime Bureau (IMB) defined piracy as ―the 

act of boarding any vessel with intent to commit theft or any other 

crime, and with an intent or capacity to use force in furtherance of 

that act‖.  

Modern definitions of piracy include the following acts: boarding 

without permission, extortion, hostage taking, kidnapping of 

                                                 
1
 Ted Kemp, ―Crime on the high seas: The world‘s most pirated waters‖, 

available on-line at: http://www.cnbc.com/2014/09/15/worlds-most-pirated-

waters.html (assessed 29th April 2017). 
2
 Article 101 of the United Nations Convention On Laws Of The Sea  

(UNCLOS), 10 December 1982, available on-line at: 

http://www.un.org/Depts/los/convention_agreements/texts/unclos/part7.htm 
3
 John Boulver,1897 Boulver‘s  Law Dictionary 

http://www.cnbc.com/2014/09/15/worlds-most-pirated-waters.html
http://www.cnbc.com/2014/09/15/worlds-most-pirated-waters.html
http://www.un.org/Depts/los/convention_agreements/texts/unclos/part7.htm
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people for ransom, murder, cargo theft, robbery and seizure of 

items or the ship, sabotage resulting in the ship‘s subsequently 

sinking, shipwrecking done intentionally to a ship.
4
 

All the definitions seem to have a common factor which is ―an act 

of criminal violence‖ on the high seas. The second and third 

definitions lay emphasis on intent to steal. Also emphasis is laid on 

the illegality or unlawfulness of the act in the first and second 

definitions. 

UNCLOS describes piracy as an act committed by the crew or the 

passengers of a private ship against another ship, or against 

persons or property on board such ship. This body of qualities is 

called ―two-ship rule.‖ The view is held that for an act to be 

considered piracy, it must be carried out from one ship to another. 

It means that under this perception, ―piracy cannot occur on board 

a single vessel‖.
5
 

The term ―piracy‖ encompasses two distinct sorts of offences: the 

first is robbery or hijacking, where the target of the attack is to 

steal a maritime vessel or its cargo; the second is kidnapping, 

where the vessel and crew are threatened until a ransom is paid.
6
 

Piracy is a crime as it is an unlawful act punishable by law; it is a 

violent crime as some degree of force is applied; it is an acquisitive 

crime as it is committed to gain possession; it is a transnational 

                                                 
4
 Wikipedia, available on-line at https://en.wikipedia.org/wiki/Piracy#cite_note-

160 (assessed 29th April 2017). 
5
Anete Logina, ―The international law related to maritime security: an analysis 

of its effectiveness in combating piracy and armed robbery against ships‖, 2009, 

available online at: 

http://commons.wmu.se/cgi/viewcontent.cgi?article=1143&context=all_dissertat

ions (assessed 29th April 2017). 
6
 Maritime Piracy, available on-line at: https://www.unodc.org/documents/data-

and-analysis/tocta/9.Maritime_piracy.pdf (assessed 29th April 2017). 

http://en.wikipedia.org/wiki/Piracy#cite_note-160
http://en.wikipedia.org/wiki/Piracy#cite_note-160
http://commons.wmu.se/cgi/viewcontent.cgi?article=1143&context=all_dissertations
http://commons.wmu.se/cgi/viewcontent.cgi?article=1143&context=all_dissertations
https://www.unodc.org/documents/data-and-analysis/tocta/9.Maritime_piracy.pdf
https://www.unodc.org/documents/data-and-analysis/tocta/9.Maritime_piracy.pdf
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crime because its effect transcends national borders; and it is an 

organized crime, as commandeering a ship requires a highly 

organized planning by a disciplined group. 

In Re Piracy Jure Gentium,
7
 a Chinese pirate ship was intercepted 

and captured before it was able to attack its target. The old 

common law definition had focused on robbery yet in this case 

there had been no robbery - it had been stopped just before it 

occurred, though there had been violence. 

Justice Sankley for the House of Lords rendered the decision. The 

court made two points that shaped international law. The first was 

that actual robberyis not an essential element in the crime of piracy 

jure gentium
8
. A frustrated attempt to commit a piractical robbery 

is equally piracy jure gentium. Secondly, robbery on a sea liner by 

one passenger upon another is not piracy. That is, it does not 

include crimes committed against people traveling on the same 

vessel as the perpetrator (e.g. one passenger stealing from others 

on the same vessel).
9
 

Piracy was the first international crime and still today is held by 

jurists to be ―the true international crime.‖
10

 Those who engage in 

acts of piracy are called pirates. It should be noted that those who 

voluntarily participate in the operation of a ship with the 

knowledge that it is a pirate ship and those who incite or 

                                                 
7
 In re Piracy Jure Gentium, 1934 A.C. 586 

8
 See p.6 

9
Supra note 4 

10
Duhamie‘s Law Dictionary, available on-line at: 

http://www.duhaime.org/LegalDictionary/P/PiracyMaritimeLaw.aspx (assessed 

29th April 2017). 

http://www.duhaime.org/LegalDictionary/P/PiracyMaritimeLaw.aspx
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intentionally facilitate the operations of the above are also 

pirates.
11

 

1.1 Etymology 

The English term ‗pirate' is derived from the Latin term „pirata' 

(sailor, corsair, sea robber) and „pirata' from the Greek term 

„peiratēs‟. The origin of the Greek word is literally ‗one who 

attacks (ships)‘.
12

The word is cognate to peril.
13

 

The term is first attested to in c. 1300. The spelling was not 

standardised until the eighteenth century, and spellings such as 

‗pirro‘, ‗pyrate‘ and ‗pyrat‘ were used until this period.
14

 

1.2 Implications of Piracy 

More than 80 percent of the global trade is carried out by maritime 

transportation, so that a crash in the maritime transportation is a 

crash in the global trade. The significance of the maritime industry 

is far-reaching, thus, effects of sea piracy are widespread and felt 

throughout the entire world. Losses suffered as a result of pirate 

attacks directly affect the global economy as it shatters the global 

shipping markets and pushes the profitability of sea merchants 

down the verge. The widespread ramifications of pirate attacks 

include:  

• Physical harm or hostage-taking of seafarers 

                                                 
11

Supra note 2 
12

 Supra note 4 
13

 Police Organisation and Training: Innovations in Research and Practice, 

edited by M.R. Haberfeld, Curtis A. Clarke,                                                                                                                                                                                                                 

Dale L. Sheehan 
14

Supra note 4 
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• Threat to the lives of seafarers and merchant seamen from all 

over the world, an appalling percentage of whom are taken 

captive every year. 

• Reduction in the number of vessels at a nation‘s seaports due to 

apprehension of attacks. 

• Increase in the cost of business as ship owners and consignees 

are compelled to expend extra cost on Insurance premiums and 

on the provision of security for the vessel. These huge costs are 

eventually passed off to the final consumers. 

• Fear of perceived threats may cause psychological strains and 

fatigue to those who work aboard the vessel. It may also result in 

a reduction in efficiency.
15

 

• Hampers freedom of movement in the region, disrupts trade and 

economic growth, and facilitates environmental crimes
16

 

At this point, the pernicious nature of sea piracy and its 

catastrophic effect on the global economy is evident and cannot be 

over emphasised. 

1.3 Piracy Distinguished From Other Concepts 

Commerce Raiders or Merchant Raiders are also similar to pirates. 

They disguise warships which attack enemy shipping commerce, 

approaching by stealth and then opening fire. Commerce raiders 

operated successfully during the American Revolution. During the 

American Civil War, the Confederacy sent out several commerce 

raiders, the most famous of which was the CSS Alabama. During 

                                                 
15

 ibid. 
16

 Ambassador Michele J. Sison, the United States‘ Deputy Representative to the 

UN in the open debate on peace consolidation in West Africa titled ―Piracy and 

Armed Robbery at Sea‖ 
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World War I and World War II, Germany also made use of these 

tactics, both in the Atlantic and Indian Oceans.
17

 

A privateer or corsair is similar to a pirate as he uses similar 

methods as pirates, the difference between them being that the 

former acts under orders of the state while in possession of a 

commission or letter of marque and reprisal from a government or 

monarch authorising the capture of merchant ships belonging to an 

enemy nation, while the latter does not act under lawful authority. 

For example, the United States Constitution of 1787 specifically 

authorized the Congress to issue letters of marque and reprisal. The 

letter of marque and reprisal was recognised by international 

convention and meant that a privateer could not technically be 

charged with piracy while attacking the targets named in his 

commission. This nicety of law did not always save the individuals 

concerned, however, as whether one was considered a pirate or a 

legally operating privateer often depended on whose custody the 

individual found himself in—that of the country that had issued the 

commission, or that of the object of attack.
18

 This form of 

commerce raiding was outlawed in the 19th century.
19

 

 

2.0 PIRATES IN HISTORY VS. MODERN DAY PIRATES 

2.1 Pirates in History 

Piracy has existed for as long as the oceans were plied for 

commerce. They existed even in the time of Julius Caesar. Once 

                                                 
17

 Word Heritage Encyclopaedia, available on- line at: 

http://www.self.gutenberg.org/articles/Pirate (assessed 29th April 2017). 
18

ibid. 
19

METAPEDIA, available on-line at: http://en.metapedia.org/wiki/Piracy 

(assessed 29th April 2017). 

http://www.self.gutenberg.org/articles/Pirate
http://en.metapedia.org/wiki/Piracy
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upon a time, during the 1st century BC, there were pirate states 

along the Anatolian coast, threatening the commerce of the Roman 

Empire in the eastern Mediterranean. On one voyage across the 

Aegean Sea in 75 BC, Julius Caesar was kidnapped by Cilician 

pirates and held prisoner in the Dodecanese islet of Pharmacusa. 

He maintained an attitude of superiority and good cheer throughout 

his captivity. When the pirates decided to demand a ransom of 

twenty talents of gold, Caesar is said to have insisted that he was 

worth at least fifty, and the pirates indeed raised the ransom to fifty 

talents. After the ransom was paid and Caesar was released, he 

raised a fleet, pursued and captured the pirates, and had them put to 

death.
20

 

In the popular modern imagination, pirates of the classical period 

were rebellious, clever teams who operated outside the restricting 

bureaucracy of modern life. In reality, many pirates ate poorly, did 

not become fabulously wealthy, and died young. Many groups of 

pirates shared in whatever they seized and pirates injured in battle 

might be afforded special compensation. Often all of these terms 

were agreed upon and written down by the pirates, but these 

articles could also be used as incriminating proof that they were 

outlaws. Often a time, the "treasure" that was stolen was food, 

water, alcohol, weapons, or clothing.  

The classical age of piracy coexisted with a rise in British 

imperialism which required merchant vessels to transport goods; 

and warships to protect the trade ships from pirates and privateers. 

Living conditions on the warships were horrible even by 17
th

 

                                                 
20

ibid. 
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century standards; sailors were often fed rotten, maggot-infested 

food; frequently suffered from scurvy or other nutritional 

disorders, and could be counted lucky to escape their service 

without a crippling injury. British captains were known to have 

been extremely brutal; the captain held a nearly sovereign power 

aboard his ship and many were unafraid to abuse that power. To 

fill the warships, officers would forcibly pressgang boys and young 

men to replace lost crew. The horrid living conditions, constant 

threat to life, and brutality of the captain and his officers pushed 

many men over the edge. Possessing seafaring skill, a learned 

intolerance for absolute authority, and a disdain for the motherland 

they might have believed abandoned them, many crews would 

simply mutiny during an attack and offer themselves and their ship 

as a new pirate vessel and crew.
21

 

2.2 Modern Day Pirates 

Like legendary pirates, modern pirates are still involved in looting 

and hijacking ships for ransom but they seem to have advanced 

along with technology as their ways of operations have changed 

dramatically over time. Modern pirates now carry AK-47s, heavy 

machine guns and rocket launchers, navigate with GPS devices, 

and use sophisticated speedboats mounted with heavy mortars to 

target ships.
22

 

Modern pirates are sometimes linked with organised-crime 

syndicates, but often are parts of small individual groups. Pirate-

                                                 
21

 Pirates in History, available on-line at http://www.paralumun.com/pirates.html 

(assessed 29th April 2017). 
22

 Maritime Connector, available on-line at: http://maritime-

connector.com/wiki/piracy/ (assessed 29th April 2017). 

http://www.paralumun.com/pirates.htm
http://maritime-connector.com/wiki/piracy/
http://maritime-connector.com/wiki/piracy/
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attack crews may consist of 4 to 10 sailors for going after a ship's 

safe (raiding) or up to 70 (depending entirely on the ships and the 

ship‘s crew size) if the plan is to seize the whole vessel. The 

International Maritime Bureau (IMB) maintains statistics regarding 

pirate attacks dating back to 1995. Their records indicate that 

hostage-taking overwhelmingly dominates the types of violence 

against seafarers. In some cases, modern pirates are not interested 

in the cargo and are mainly interested in taking the personal 

belongings of the crew and the contents of the ship's safe which 

might contain large amounts of cash needed for payroll and port 

fees. In other cases, the pirates force the crew off the ship and then 

sail it to a port, to be repainted and given a new identity through 

false papers often purchased from corrupt or complicit officials. 

Modern piracy can also take place in conditions of political unrest. 

For example, following the US withdrawal from Vietnam, Thai 

piracy was aimed at the many Vietnamese who took to boats to 

escape. Furthermore, following the disintegration of the 

government of Somalia, warlords in the region have attacked ships 

delivering UN food aid.
23

 

2.3 Self Defence 

The fourth volume of the handbook, Best Management Practices to 

Deter Piracy off the Coast of Somalia and in the Arabian Sea Area 

(BMP4) provides "Self-Protective Measures" which lay out a list 

of steps a merchant vessel can take on its own to make itself less of 

a target to pirates and make it better able to repel an attack if one 

occurs. This list includes ringing the deck of the ship with razor 

                                                 
23
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wire, rigging fire-hoses to spray sea-water over the side of the ship 

(to hinder boardings), having a distinctive pirate alarm, hardening 

the bridge against gunfire, and creating a citadel where the crew 

can retreat in the event pirates get on board.
24

 

Other unofficial self-defence measures often used by merchant 

vessels include the setting up of mannequins posing as armed 

guards, or firing flares at the pirates
25

. 

Though it varies by country, generally, Peacetime Law in recent 

times has not allowed merchant vessels to carry weapons. As a 

response to the rise in modern piracy however, the US government 

changed its rules so that it is now possible for US flagged vessels 

to embark a team of armed private security guards. The US 

Coastguard leaves it to ship owners' discretion to determine if 

those guards will be armed.
26

 

 

3.0 INTERNATIONAL LAW TOOLS FOR FIGHTING 

PIRACY 

Even though pirates are often interrogated, detained and punished, 

they have little incentive to stop as there are millions of dollars at 

stake. The international community is determined to vehemently 

fight the battle. In furtherance of this, it has put in place various 

laws which will deter, disrupt and suppress piracy in order to 

protect global maritime security and secure freedom of navigation, 

for the benefit of all nations. 

 

                                                 
24

Supra note 4 
25

ibid. 
26

Supra note 23 



(2017) 3 Journal of the Mooting Society University of Lagos 

70 

 

The Universality Principle is a technique of international law 

which allows a government to exercise jurisdiction over conduct 

outside its territory if that conduct is universally dangerous to 

states and their nationals. The logic of this principle is that states 

may punish certain acts wherever they occur as a means of 

protecting the global community as a whole, even where there is 

no link between the state and the parties or the acts in question.  

The concept of universal jurisdiction applies to the crime of piracy. 

United States Code 2006, title 18, section 1651, for example, 

imposes a sentence of life imprisonment for piracy committed 

anywhere on the high seas, regardless of the nationality of the 

pirates or the victims.
27

 

It is crucial at this stage to note the concept of Piracy Jure 

Gentium. According to Wheaton, Piracy under the law of nations 

(jure gentium) may be tried and punished in the courts of justice of 

any nation by whomsoever, and wherever committed. But piracy 

created by municipal (domestic, state) statute can only be tried by 

that state within whose territorial jurisdiction and on board of 

whose vessels, the offence created was committed.
28

 This principle 

is of high importance, as certain acts which are considered piracy 

by the internal laws of a state don't attach the same significance 

under jure gentium. 

 

 

                                                 
27

Piracy, available on-line at: 

https://en.m.wikipedia.org/wiki/Piracy#International_law(assessed 29th April 

2017).  
28

 Keith, A. B., Wheaton's Elements of International Law, 6th Ed. (London: 

Stevens and Sons, 1929), page 277. 
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4.0 PIRACY IN NIGERIA 

Piractical activities have assumed a daring nature in Nigeria as a 

result of the inability of Nigerian security agents to at least arrest 

the situation
29

, even if unable to put an end to it. A lack of legal 

consequence for these acts also seems to be a propeller in the 

engineering of piractical activities in Nigeria.  

There have been at least 32 attacks so far this year, with most of 

these attacks taking place in Nigerian territorial waters. These 

piracy attacks affect the Nigerian economy in more devastating 

ways than we know.
30

 Ambassador Michele J. Sison, the United 

States‘ Deputy Representative to the UN, stated in the open debate 

on peace consolidation in West Africa titled ―Piracy and Armed 

Robbery at Sea‖  that statistics show that Nigeria is losing about 

$1.5 billion a month as a result of piracy, sea armed robbery, 

smuggling and so on. 

In an article titled ―Nigeria Tops World in Dangerous High Sea 

Piracy‖, Dr. Peregrino Brimah stated that, ―2014 is continuing a 

harrowing trend that has won Nigeria a top position in the global 

high sea piracy charts‖. He noted that while global levels have 

recorded appreciated drops in the level of piracy attacks, Africa‘s 

shores recorded the most dangerous high level incidents of piracy 

globally, with Nigeria topping the list. He particularly laid 

                                                 
29

 Freedom C. Onuoha and Habib I. Hassan, ―The Nigerian Army Quarterly 

Journal: National Security Implications of Sea Piracy in Nigeria‘s Territorial 

Waters,  January 2009, Page 3 
30

 The Guardian Newspaper, ―What is causing the increase in piracy along the 

Nigerian coast?‖, available on-line at http://guardian.ng/business-

services/security-watch/what-is-causing-the-increase-in-piracy-along-the-

nigerian-coast/ (assessed 29th April 2017). 

http://guardian.ng/business-services/security-watch/what-is-causing-the-increase-in-piracy-along-the-nigerian-coast/
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emphasis on the fact that Nigeria achieves greater ‗successes‘ in 

events of boat capture and robbery.
31

 

It was reported in the on-line THISDAY newspaper, on 12 May 

2016, that between January and March 2016, several attacks 

occurred off Nigeria‘s coast. These attacks involved armed pirates 

stealing cargoes of crude oil and petroleum products. The unnamed 

reporter noted that within the period, no fewer than 44 ship crew 

members were also abducted.  It was also stated in the paper that in 

the first quarter of this year, no fewer than 14 commercial vessels 

were attacked in Nigeria‘s maritime domain. In six of these 

incidents, 23 crew members were kidnapped for ransom running 

into hundreds of millions of Naira. The reporter opined that while 

piracy has been on the decline since 2012 after international naval 

patrols were launched off East Africa in response to a spate of 

violent attacks by mostly Somali-based pirates, the Nigerian 

authorities should be worried about recent developments on our 

territorial waters.
32

 

The director of IMB, Pottengal Mukundan said that reports in the 

last quarter of 2015 were indicative of more violence against ships 

and crews in the Gulf of Guinea, particularly around Nigeria, than 

anywhere in the world.
33

 

Dr. Peregrino Brimah  added that, Nigeria‘s Joint Task Force (JTF) 

is reported to have increased efforts to stem the increases in these 

                                                 
31

 Dr. Peregrino Brimah, Nigeria Tops World in Dangerous High Sea Piracy, 

available on-line at http://ends.ng/nigeria-tops-world-in-dangerous-high-sea-
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http://www.thisdaylive.com/index.php/2016/05/12/piracy-and-nigerian-waters/ 

(assessed 29th April 2017). 
33

ibid. 

http://ends.ng/nigeria-tops-world-in-dangerous-high-sea-piracy/
http://ends.ng/nigeria-tops-world-in-dangerous-high-sea-piracy/
http://www.thisdaylive.com/index.php/2016/05/12/piracy-and-nigerian-waters/


(2017) 3 Journal of the Mooting Society University of Lagos 

73 

 

terror events off Nigeria‘s shores; however, a lack of proper 

redress for criminals and a culture of impunity for successful 

thieves, makes the impact of its effort to combat this new vocation 

of the nation‘s Southern states questionable. He further stated that 

an extensive report on oil theft in the Niger Delta in October last 

year by the Stakeholder Democracy Network, SDN, indicted the 

very JTF and maritime police, for aiding and abetting these 

criminal activities; actually levying taxes, and receiving payments 

to protect and oversee the activities of the hoodlums. 

Ambassador Michele J. Sison stated that the root causes of piracy 

in the region are ineffective governance structures, weak rule of 

law, precarious legal frameworks, and inadequate naval coast 

guard and maritime law enforcement. Other contributing factors to 

piracy in Nigeria include the current Niger Delta crisis, prevalence 

of poverty, unemployed youth and laxity of security agents in 

tackling the problem.
34

 

There is no doubt that the alpha wolves of the maritime world are 

taking measures to curb the issue of piracy in Nigeria, the question 

however remains whether they are taking the appropriate steps in 

tackling the issue.  

In a media interaction
35

, the director-general of the Nigerian 

Maritime Administration and Safety Agency (NIMASA), Dr 

Dakuku Peterside stated that 

We want to put in place measures that would 

discourage people from getting involved in 
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piracy on our waters and other criminal activities 

on sea. This will require that we have a continued 

presence of patrol teams on our waters. They will 

know that if they try to commit crime, there will 

be quick response. But unfortunately, we can't be 

everywhere. We have a long stretch of coastline 

so we can't be everywhere. However, we have 

technology to bridge that gap. On our side, we 

have the NIMASA satellite surveillance system. 

With this system, you will be able to have a 

bird's eye view of what is going on in the entire 

maritime domain of Nigeria. In addition, the 

Nigerian Navy has also acquired maritime 

domain access monitor system. I will also have a 

comprehensive coverage of the Nigerian 

maritime domain. The Nigerian Ports Authority 

also has its own facility that also monitors what 

is going on in the country's maritime domain. 

From time to time, regular marine patrol, using 

special marine patrol aircraft to monitor our 

waters, will be connected with the vessels on 

ground. We will also have unmanned aerial 

vessels (UAV). The UAV have a signal they can 

send to the vessels patrolling, and all the agencies 

involved will be able to respond quickly. This 

response capability is what we are currently 

dealing with. 
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Peterside pointed out that the laxity of the Nigerian police seems to 

be frustrating all efforts to combat piracy attacks in the country. 

This is very important and it has to do with the 

area of prosecution. Even when these persons are 

intercepted and arrested, what do we do with 

them? In the past, we handed them over to the 

police, but they have not been diligently 

prosecuted because there are no laws to do that 

effectively. So we want to put a new framework 

in place. 

Peterside expressly stated that Nigeria has no anti-piracy laws. 

Nigeria is the only major maritime country that is 

yet to have dedicated anti-piracy laws; we are 

pushing for that so that we have instruments with 

which to prosecute the captured pirates. We will 

get support from the International Maritime 

Organisation (IMO) and other United Nations 

organisations to have a dedicated anti-piracy law 

which will form a new framework for 

prosecution of criminal activities on sea. 

There is nothing paranormal or mystical about the uncontrollable 

rise of piracy attacks in Nigeria. The current state of affairs, as 

regards anti-piracy laws and structures in Nigeria, is evidently a 

formula for increased piracy attacks, it‘s nothing but a circus show, 

it‘s a joke. Until stringent measures are taken, good laws are put in 

place and enforced, and the security agents become functional and 

effective, the piracy level in Nigeria will continue rising. 
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5.0 TACTICS WHICH MAY BE EMPLOYED TO CURB 

THE RISING PIRACY ATTACKS 

Though there is unanimity among shipping practitioners that sea 

piracy cannot be totally eradicated, it remains a fact that the 

menace can be minimized with concerted efforts by all the relevant 

stakeholders in implementing the following suggestions given by 

various learned scholars in this field: 

• The authority of international maritime organisations should be 

increased. 

•  National policies specifically aimed to eliminate modern piracy 

must be implemented.   

• The policies concerning possession of firearms by private firms 

in international waters should be modified to address the current 

situation. 

• Piracy in international waters must be prosecuted in international 

piracy tribunals. 

• Efforts to eliminate the root causes of piracy in affected countries 

should be intensified.  

• Cultural integration of pirates within society must be curtailed. 

• Coordinated sea patrols should be conducted. 

• As suggested by the Director General of the Nigerian Maritime 

Administration and Safety Agency (NIMASA) - Dr. Dakuku 

Peterside, a legal framework that would prescribe stiffer 
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sanctions, a more vigorous and vigilant military-led patrol, and 

better intelligence gathering network would be required.
36

 

• There should be uniformity of the law on the subject.  

The International Transport Workers' Federation (ITF) has initiated 

the "Save Our Seafarers‖ campaign
37

, which suggests steps to 

eradicate piracy. These steps include: 

•  A reduction in the effectiveness of the easily identifiable pirate 

mother ships. 

•  The vesting of authority in naval forces to detain pirates and 

deliver them for prosecution and punishment. 

• The total criminalisation of all acts of piracy and the intent to 

commit piracy under national laws, in accordance with the 

mandatory duty to cooperate to suppress piracy under 

international conventions. 

•  An increase of naval assets available in the area. 

• A provision of greater protection and support for seafarers. 

• A thorough tracking and criminalising of the organisers and 

financiers behind the criminal networks. 

 

6.0 CONCLUSION AND RECOMMENDATION  

Sea piracy is a crucial issue which the international community 

pays close attention to, as its impact is such that it transcends 

national borders. The concept is one which has global 
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ramifications, as every nation has at least 80 percent of its 

economy anchored in one way or the other to maritime 

transportation. Nigeria‘s fledgling economy is currently being 

affected greatly by piractical activities and there seems to be no 

hope of revival unless the maritime security agents take stringent 

measures against pirates, and effective anti-piracy laws are put in 

place. In order to curb pirate attacks, it is recommended that the 

international community embraces a unification of anti-piracy laws 

and invests hugely in high level technology for maritime security 

agents.
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RIGHT TO FREEDOM OF EXPRESSION UNDER THE 

NIGERIAN CONSTITUTION: ISSUES AND CHALLENGES 

OMOBOLA FOLARIN-COKER
*
 

 

ABSTRACT 

Certain rights are fundamental to every citizen of a particular 

country. In   Nigeria, under the constitution which is the grund 

norm, section 39 guarantees Right to Expression of every 

Nigerian. However, for the past 18 years of the existence of the 

1999 constitution, the section pertinent to the right to freedom of 

expression cannot be said to be one without fault. This article 

looks methodically at the implementation of the Right to Freedom 

of Expression. However, before addressing the issues and 

challenges to this provision, it is pertinent to introduce the concept 

and trace its origin. 

 

1.0 INTRODUCTION 

Right to expression is the right to express one‘s ideas and opinions 

freely through speech, writing and other forms of communication 

but without deliberately causing harm to other‘s character or 

reputation by false or misleading statements. The concept of right 

to expression owes its origin to the Universal Declaration of 

Human Rights (UDHR). This document was drafted by 

representatives, with different legal and cultural backgrounds from 
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all regions of the world. The declaration was proclaimed by the 

United Nations General Assembly in Paris on 10 December 1948 

(General Assembly Resolution 217A) as a common standard of 

achievement for all peoples and all nations. It set out the 

fundamental human rights to be universally protected and it has 

been translated into 500 languages. Article 19 pertains to the right 

to expression. It states that:  

Everyone has the right to freedom of opinion and expression; 

this right includes freedom to hold opinions without 

interference and to seek, receive and impart information and 

ideas through any media and regardless of frontiers.
1
 

Benjamin Cardozo defines freedom of expression as the matrix, the 

indispensable condition of nearly every other form of freedom. The 

African Charter in Article 9 guarantees the right to freedom of 

expression as follows; 

1) Every individual shall have the right to receive information. 

2) Every individual shall have the right to express and 

disseminate his opinion within the law.
2
 

Article 19 of the International Covenant on Civil and Political 

Rights also guarantees the right to freedom of expression. 

1.1 Elements of Freedom of Expression 

The elements of the right to freedom of expression are as follows; 

1) Right to hold opinions without interference. 

2) Right to receive information. 

                                                 
1
 Article 19 of the universal declaration on human right 

2
 Article 9 of the African charter 

 



(2017) 3 Journal of the Mooting Society University of Lagos 

81 

 

3) Right to impart information to others. 

4) Right to seek access to information. 

Freedom of expression is closely related to the freedom of speech, 

however this right is a complex right because it has to balance the 

issue of public safety and security with the individual right. 

1.2 Key Components of Freedom of Expression 

The key components of the right to freedom of expression are;  

1. Freedom of speech 

2. Freedom of access to information 

3. Freedom of the press. 

1.2.1 Freedom of speech 

Freedom of speech is the right to articulate one‘s opinions and 

ideas without fear of government retaliation or censorship, or 

societal sanction. Free speech isn‘t so free when it costs you your 

liberty. In countries around the world, the right to express one‘s 

thoughts and beliefs is under assault. This right is important for the 

personal development and dignity of every individual and is vital 

for the fulfilment of other human rights. However, freedom of 

speech is not recognized as being absolute and common limitations 

to freedom of speech relate to libel, slander, obscenity, 

pornography, sedition, incitement, copyright violation, trade 

secrets, non-disclosure agreements, the right to privacy, public 

security and perjury. Justifications for such include the harm 

principle, proposed by John Stuart Mill on liberty, which suggests 

that ―the only purpose for which power can be rightfully exercised 

over any member of a civilized community, against his will, is to 
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prevent harm to others
3
, also, the idea of the ―offense principle‖ is 

used in the justification of speech limitations describing the 

restriction on forms of expression deemed offensive to society, 

considering factors such as extent, duration, motives of the speaker 

and ease with which it could be avoided.
4
 With the evolution of the 

digital age, application of the freedom of speech becomes more 

controversial as the new means of communication and restriction 

arise, for example, the Golden Shield Project, an initiative by the 

Chinese government‘s Ministry of Public Security that filters 

potentially unfavourable data from foreign countries. 

1.2.2 Freedom of Access to Information 

Freedom of information is an extension of freedom of speech, a 

fundamental human right recognized in international law, which is 

today understood more generally as freedom of expression, in any 

medium, be it orally, in writing, print, through the internet or 

through art forms. Freedom of access to information and free 

expression are two sides of the same coin, and both have found 

tremendous accelerators in the internet and other forms of digital 

communication. Freedom of information laws (FOI) allow access 

by the general public to data held by national governments. The 

emergence of freedom of information legislation was a response to 

increasing dissatisfaction with the secrecy surrounding government 

policy development and decision-making.
5
 In many countries, 

there are constitutional guarantees for the right of access to 
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information but these are usually unused if specific support 

legislation does not exist. 

 

1.2.3 Freedom of the Press 

Freedom of the press is the right to circulate opinions in print 

without censorship by the government. In 1735, John Peter Zenger, 

a journalist and publisher of the New York Weekly journal was 

sued for libel after publishing critical stories about public officials, 

but the case was overturned. This case established the right of the 

press to criticize public officials and it also indicated that true 

statements are valid defence when sued for libel.
6
 Thereafter, in 

1791, the first amendment became the basis of the freedom of the 

press. Americans enjoy freedom of the press under the first 

amendment to the constitution which states, ‗congress shall make 

no law…abridging the freedom of speech or of the press.
7
 

Examples of freedom of the press abound, an example relates to 

paparazzi; paparazzi are freelance photographers who follow 

celebrities in order to obtain photographs of the subjects, they are 

known to go to extremes to get a photo. However, these 

photographers are protected under the freedom of the press despite 

the aggressive manner in which they behave to get their pictures. 

 

 

 

                                                 
6
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2012). 
7
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2.0 EVOLUTION OF RIGHT TO EXPRESSION IN 

NIGERIA 

Right to expression has enjoyed tremendous attention and 

expansion at the global level. To concretize and energize the right 

to expression at national level, virtually all national Constitutions 

embody this right either in their preamble or substantive 

provisions. Using Nigeria as a case study, it has evolved under six 

different constitutions - colonial era, independence constitution, 

1963 constitution, 1979 constitution, 1993 constitution and 1999 

constitution. Fundamental rights and freedom of expression in 

particular, were for the first time incorporated in the 1960 

constitution under section 24 and then, the other constitutions of 

1963, 1978 and 1999 recognized, guaranteed and protected this 

right under section 25, 36 and 39 respectively. In the case of 

Inspector General of Police v All Nigerian Peoples Party,
8
 the 

Court of Appeal held that the Police have no powers to stop or 

restrict the fundamental rights of Nigerians to freedom of 

expression and assembly, once those rights are exercised within the 

ambit of the law. 

2.1 Right to Freedom of Expression under the Military Junta 

(1966-1979) 

Since military incursion in the country‘s political calendar on the 

14
th

 of January 1966 through a coup d‘état led by Major 

Chukwuma Kaduna Nzeogwu and four of his partners, it has 

become a recycling decimal in the country‘s political history. 

Throughout the successive military regimes, the press has had 
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collusion with the rough edge of the law in pursuit of their 

profession. Media houses were shut down, with magazines and 

newspapers confiscated. Journalists were harassed, detained, and 

draconian decrees enacted to curtail press freedom. In October 

1987, Mr. Dele Giwa, one of Nigeria‘s finest brains in journalism 

was killed by a parcel bomb. From then on, it was the closure of 

one newspaper house or the other, numerous death threats, 

countless physical harassments and mal-handling, destruction or 

confiscation of whole publication machineries and vehicles. In 

1990, the punch newspaper was sealed from April 29 till May 20, 

their offence was that the government viewed their news item on 

the abortive Gideon Okar coup to be too detailed and informative. 

When General Babangida took power in 1984 and enacted Decree 

No. 4 of 1984, a law that made it a criminal behaviour to publish 

any material that was considered embarrassing or against the 

interest of the government. The regime began jailing its critics and 

firing employees. More newspapers were closed down and banned, 

more popular organizations than any other in Nigeria‘s 

postcolonial history. In 1990, the Republic New Breed Lagos daily 

news, the Punch and various other newspapers were shut down at 

some point by the federal government.
9
 There came a new dawn on 

29
th

 May 1999, when the country turned to a democratic rule.                                                                                            

The 1999 constitution of the federal republic of Nigeria (as 

amended) under section 39(1) provides for freedom of expression. 

But under section 39(3) the right to freedom of expression could be 

restricted by a law reasonably justifiable in a democratic society, 
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for the purpose of preventing the disclosure of information 

received in confidence or for the purpose of maintaining the 

authorities and independence of the courts. 

 

3.0 RESTRICTION OF THE RIGHT TO FREEDOM OF 

EXPRESSION 

Although the freedom of expression is a precondition for 

democracy, it is by no means an absolute freedom. The right to 

freedom of expression may be restricted on certain grounds, such 

as the protection of the right of others, national security and public 

safety. Today‘s Constitutional Court faces three main challenges in 

adjudicating the freedom of expression. These challenges have 

been posed by 

a) Protection of privacy and reputation. 

b) Combating terrorism.  

3.1 Protection of Privacy and Reputation 

It is generally accepted that speech acts such as insult, libel, 

defamation and hate speech are not protected by the free speech 

provisions of the constitution. There is however no global 

consensus as to the legal sanctions to be imposed on these speech 

acts. Accordingly, in cases of insult and defamation, civil law 

remedies must also be exhausted before lodging a constitutional 

complaint.
10

 There is no doubt that the freedom of expression 

largely guarantees the freedom of individuals to criticise thoughts 

and opinions of those using the public authority, who are even 

expected to tolerate even harsher criticism. In the courts opinions, 
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the freedom of political expression deserves greater protection, 

simply because it is the core principle of all democratic systems.
11

 

3.2 Freedom of Expression in Combating Terrorism 

Terrorism is a serious threat not only to the right to life but also to 

all rights and freedom including the freedom of expression. 

Terrorism imposes silence on people not only by killing them but 

also by poising the democratic environment. Terrorism hinders the 

freedom of expression in all ramifications. 

 

4.0 CHALLENGES AND LIMITATIONS TO THE 

ENFORCEMENT OF FUNDAMENTAL HUMAN RIGHTS 

(FREEDOM OF EXPRESSION) 

The procedural rule for the commencement of an action for the 

enforcement of fundamental human rights is guided by the 

Fundamental Right (Enforcement Procedure) Rules 2009, made 

pursuant to section 46(3) of the 1999 constitution of the Federal 

Republic of Nigeria by the Chief Justice of Federation. Before the 

2009 Rules, the procedure for the enforcement of fundamental 

rights in the high court required bringing up an action within a 

specified period of time from the occurrence of the breach of such 

rights, but under the 2009 rules, the limitation of the period of time 

has been done away with.
12

 However there are some challenges for 

the enforcement of freedom of expression. There are;  

1) Ancillary relief. 

2) Jurisdiction of the courts. 
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3) High level of illiteracy. 

4.1 Ancillary Relief 

This is one major problem faced by litigants or applicants. The 

courts have, in deciding some cases on fundamental human rights, 

increased restriction on the scope of the applications for the 

enforcement of fundamental human rights cases. The Courts have 

struck out a series of allegations on the ground that they were mere 

ancillary reliefs.
13

 

4.2 Jurisdiction of the Courts 

By section 251 of the 1999 constitution of the Federal Republic of 

Nigeria, the federal high court has exclusive jurisdiction   on 

matters affecting the federal government or any of its agencies. 

The problem with this requirement is that federal high courts are 

sparsely spread across the states of the federation, litigants travel 

far distances at enormous expenses to institute actions in the 

nearest federal high court covering their locality. The result is that 

various cases of infringement of rights do not get to the court and 

most of them are left unattended to. 

4.3 High Level of Illiteracy 

Illiteracy is a major concern for the enforcement of fundamental 

human rights in Nigeria. A large percentage of Nigerians are 

illiterates who cannot understand or appreciate the fundamental 

human right inherent to them. Oputa observed; 
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In this search for justice and redress resulting in the 

enforcement of his rights, the ordinary citizen of Nigeria is 

caught in a mess of a rather vicious circle: 

(i) The court can adjudicate upon and effectuate 

his rights unless there is a suit complaining 

about his breach of these rights filed in 

courts. 

(ii)  People especially the illiterate   masses of 

our country do not even know what their 

rights are, they may therefore not even know 

when those rights have been or are being 

infringed. 

(iii)Even if the ordinary citizen knows of his 

rights and knows that they are being 

infringed, he may be too afraid to sue the 

powers that be. It does require courage to 

drag chief executives or functionaries of the 

government to court and very few of our 

people have that courage. 

(iv) Where there is an awareness of the right and 

the knowledge or realization of its breach or 

threatened breach and the courage to 

prosecute the claim, the prospective litigants 

may be too poor to embark on the luxury of 

a costly and prolonged litigation up to the   

Supreme Court.
14

 

                                                 
14

Aoputa ‗Access to Justice‖ Law And Practice Vol.No.1 Of August 1988. 
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5.0 NIGERIAN POSITION 

Despite all these provisions enshrined in our constitution, the 

human rights‘ abuse (freedom of expression), instead of regressing, 

is progressing in Nigeria. Social, political and religious factors 

have continued to constitute the greatest   hindrances to the 

citizen‘s desire to seek redress for the infringement of their right to 

expression. 

Most recently, President Muhammad Buhari has been criticized for 

trying to cage the press and deny many Nigerians freedom of 

expression while the constitution of Nigeria guarantees freedom of 

speech and the press; it is obvious that the citizens are deprived of 

those rights. The actions and activities of security agencies, which 

are meant to secure lives and properties, ensure freedom of 

expression, freedom of the press, and freedom to hold opinion, 

indicates that they are   not ready to ensure these rights. In recent 

months, there were instances where security agencies went after 

people simply because of something they said or wrote. A series of 

arrest of bloggers, newspaper reporters, media houses; and even a 

dog owner, have been arrested in connection with freedom of 

expression. Musa Azare, a blogger known for being critical about 

the government of Bauchi State in the country‘s north east, found 

himself under arrest sometimes last year. When a journalist is 

attacked, the perpetrators of the assault rarely face charges. It is not 

only journalist that are facing threats, the police remanded a man in 

the south western Ogun state for naming his dog ‗Buhari‘, also 

Apostle Suleiman was recently arrested by DSS simply because he 

asked Nigerians to defend themselves against terrorist group. In the 

same vein, Governor Fayose of Ekiti state is under probe because 
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of his constant criticism aof Buhari‘s government. Opinions and 

protests anywhere in the world are part of democratic process. It is 

safe to say that the right of freedom of expression in Nigeria is 

gradually going into extinction as it appears anyone who criticizes 

President Buhari‘s policies might get probed or arrested. 

Nigeria‘s current situation best fits the quote of Idi Amin of 

Uganda when he said ―There is freedom of speech, but I cannot 

guarantee freedom after speech.  

 

6.0 CONCLUSIONS AND RECOMMENDATIONS 

Flowing from all that has been said, it is evident that in spite of the 

provision of freedom of expression in the constitution, more still 

has to be done to tackle the issues and challenges of freedom of 

expression. Access to justice is the major challenge regarding the 

enforcement of freedom of expression. Two recommendations can 

be given in this instance: 

1) Judicial Reform; and 

2) Enhancement of the Legal Aid Scheme. 

6.1 Judicial Reform 

This is a very viable option. There is need for a reform of the 

judicial process in the country within the global concern for right 

to expression protection. This is necessary because the judiciary 

plays a vital role in ensuring that individuals have access to justice. 

There should be a review of the relevant court rules that inhibit 

access to justice. As Justice Fatayi-Williams stated, in the case of 

Senator Abraham Adesanya v President of the Federal Republic of 

Nigeria, it is better for people to have access to the courts than for 
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them to act on rumors about the activities of the government. The 

Attorney-General of the Federation has recently declared the 

determination of the federal government to encourage and support 

the rules of the court. According to him, the aim of such review 

will include
15

 

1) To reduce the cost of litigation and broaden 

access to justice. 

2) To reduce delay so that cases can be decided 

speedily. 

3) To ensure that litigants have an equal 

opportunity regardless of their resources, to 

assert or to defend their rights. 

4) To make the legal system understandable to 

those who use it. 

6.2 Enhancement of the Legal Aid Scheme 

The Legal Aid Scheme was established to provide assistance for 

indigent Nigerians unable to secure the service of private legal 

practitioners to enforce their legal rights.
16

 It is suggested that it be 

made more proactive to meet the yearnings of Nigeria by creating 

greater access to justice. Similar schemes have proved extremely 

successful in countries such as India. 

                                                 
15

 A Olujinmi, agenda for reforming the justice sector in Nigeria(Federal 

Ministry of justice,2004) p.6 
16

 Preamble to Cap 205, laws of the federation of Nigeria 1990 
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RIGHT TO INTERNET ACCESS: THE NEED TO BE 

RECOGNISED BY THE AFRICAN UNION 

OMONIYI OLUWAPELUMI CHISOM
*
 

 

ABSTRACT 

The right to internet access has been left fallow since the first 

kilobyte was sent from Africa. Today, Africa is one of the largest 

consumers of online content. With a large amount of “Netizens” 

residing physically and virtually, the right to internet access is 

slowly being birthed. This right takes into cognisance the need for 

states to bridge the digital divide and ensure access to the internet 

is unfettered. In Africa, instances have sprung where the 

Government of a Country incessantly tampered with such access, 

an encroachment on the right in question. This Paper serves as the 

first step, and it is hoped that the African Union in conjunction 

with Civil Societies and Member states will take the second in 

order for such infringements to be a thing of the past.  

 

1.0 INTRODUCTION 

As the world grows bigger through its population, so does the 

number of rights admissible in a court of law. From socio 

economic rights to human rights to civil rights, the lines that 

differentiate rights from needs have been steadily blurred. Due to 

these global changes, the Right to Internet Access sprung forth. 

                                                 
*
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The right to internet access or the right to broadband, simply put, is 

the view that all people must be able to access the internet in order 

to exercise their rights to freedom of expression and opinion, and 

other fundamental human rights; that states have a responsibility to 

ensure that internet access is broadly available and not 

unreasonably restricted.   The World Summit on the Information 

Society
1
 (WSIS) came to a confluence on the 3

rd
 of December, 

2003, when government, businesses and civil society 

representatives who graced the conference, resonated with one 

voice that the only way Human Rights can be bolstered and 

ensured is through the Information Society. In its Declaration of 

Principles it clearly stated that; 

We, the representatives of the peoples of the world, 

assembled in Geneva from 10–12 December, 2003 for the 

first phase of the World Summit on the Information 

Society, declare our common desire and commitment to 

build a people-centered, inclusive, and development-

oriented Information Society, where everyone can create, 

access, utilize, and share information and knowledge; 

enabling individuals, communities and peoples to achieve 

their full potential in promoting their sustainable 

development and improving their quality of life, premised 

on the purposes and principles of the Charter of the United 

Nations and respecting fully, and upholding the Universal 

Declaration of Human Rights
2
 

                                                 
1
 A United Nations Summit 

2
  Article 1, "Declaration of Principles", WSIS-03/GENEVA/DOC/4-E, World 

Summit on the Information Society, Geneva, 12 December 2003 

https://en.wikipedia.org/wiki/Universal_Declaration_of_Human_Rights
https://en.wikipedia.org/wiki/Universal_Declaration_of_Human_Rights
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The WSIS Declaration of Principles also took into cognizance, the 

key role Information Society plays in ensuring the right to 

Freedom of Expression; how it should be used as a platform for 

every individual to participate, taking into consideration that no 

human should be excluded from the benefits of the Information 

Society.
3
 Communication was termed as a ―fundamental social 

process,‖ a ―basic human need‖ and the ―foundation of all social 

organizations.‖ Thus, Information Society being the modern form 

of communication, can be clearly seen to be the ―fundamental 

social process‖, the ―basic human need‖ and the ―foundation of all 

social organizations‖ of the 21
st 

Century. 

After the World Summit, the United Nations Special Rapporteur 

on the Promotion and Protection of the Right to Freedom of 

Expression, Frank La Rue, submitted a report
4
 to the United Nation 

Humans Rights Committee on the 11
th

 of May, 2011 which 

highlighted key inclinations and challenges; ―to the right of all 

individuals to seek, receive and impart information and ideas of all 

kinds through the Internet."   

                                                 
3
 We reaffirm, as an essential foundation of the Information Society, and as 

outlined in Article 19 of the Universal Declaration of Human Rights, that 

everyone has the right to freedom of opinion and expression; that this right 

includes freedom to hold opinions without interference and to seek, receive and 

impart information and ideas through any media and regardless of frontiers. 

Communication is a fundamental social process, a basic human need and the 

foundation of all social organization. It is central to the Information Society. 

Everyone everywhere should have the opportunity to participate and no one 

should be excluded from the benefits the Information Society offers." 
4
Report of the Special Rapporteur on the promotion and protection of the right 

to freedom of opinion and expression, Frank La Rue, Human Rights Council, 

Seventeenth session Agenda item 3, United Nations General Assembly, 16 May 

2011. 
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The report made 88 recommendations, combing and proffering 

different methods to secure the right to freedom of expression 

online, how to protect access to the internet for all, respect online 

anonymity, adopt privacy and data protection laws, and to 

decriminalize defamation. Frank La Rue explained clearly that; 

The Internet enables individuals to seek, receive and impart 

information and ideas of all kinds instantaneously and 

inexpensively across national borders. By vastly expanding 

the capacity of individuals to enjoy their right to freedom of 

opinion and expression, which is an ―enabler‖ of other 

human rights, the Internet boosts economic, social and 

political development, and contributes to the progress of 

humankind as a whole.
5
 

The Special Rapporteur also called on States to ensure that the 

right to Internet Access is maintained at all times, even in times of 

political unrest.
6
 In his final recommendations of the report, La 

Rue held that; 

The Internet has become an indispensable tool for realizing 

a range of human rights, combating inequality, and 

accelerating development and human progress; ensuring 

universal access to the Internet should be a priority for all 

States. Each State should thus develop a concrete and 

effective policy, in consultation with individuals from all 

sections of society, including the private sector and relevant 

Government ministries, to make the Internet widely 

                                                 
5
 Paragraph 67 of the Report of the Special Rapporteur on the promotion and 

protection of the right to freedom of opinion and expression, Frank La Rue 
6
 Paragraph 79 
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available, accessible and affordable to all segments of 

population
7
. 

The Report generated massive media coverage, with numerous 

articles
8
 stating that La Rue had finally established that the access 

to the internet is a human right. The United Nations Office of the 

High Commissioner for Human Rights affirmed the report of La 

Rue, declaring that the Internet should remain as open as possible.
9
 

The right to internet access was finally time-honoured when the 

United Nations Human Rights Council released a non-binding 

resolution condemning disruption of access to the internet by 

Member States,
10

 asserting that the same rights people have offline 

should be acknowledged online. The resolution on the Promotion, 

Protection and enjoyment of all Human Rights on the Internet, also 

affirmed; 

The importance of applying a comprehensive human rights-

based approach in providing and in expanding the access to 

the Internet, requesting all states to bridge the many form 

of digital divides.
11

 

Promenading through the International Frameworks that have been 

set up, it has been heavily acknowledged by the global community 

that there is an intricate connection between Fundamental Human 

                                                 
7
 Paragraph 85 

8
Wilson, Jenny (June 7, 2011). "United Nations Report Declares Internet Access 

a Human Right". 

 TIME TechlandKravets, David (June 3, 2011). "U.N. Report Declares Internet 

Access a Human Right". Wired. 
9
"Internet should remain as open as possible – UN expert on freedom of 

expression". Geneva: UN Office of the High Commissioner for Human Rights. 3 

June 2011. 
10

 A/HRC/32/L20, The resolution on the Promotion, Protection and enjoyment 

of all Human Rights on the Internet 
11

 Article 5 of A/HRC/32/L20 
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Rights and the Internet. Due to its ability to promote and protect, 

the United Nations and other Civil Societies such as Article 19 

have recommended that member states should ensure its 

inhabitants have access to the internet. Member States should halt 

all forms of obstruction of access and continuously use the Internet 

as a platform to promote the Sustainable Development Goals.
12

 As 

earlier established, Internet Access/Information Society, is the 

foundation for modern communication which is in itself, the 

foundation for social organization and a basic human need as 

declared by the WSIS. Therefore, the internet should be given 

unfettered access to. Various cases have advocated the call for 

unfettered access to the internet being interpreted as the right to 

access the internet. In the case of The Queen v. Steven Smith, 

Wayne Clarke, Bryan Hall & Jonathan Dodd,
13

 the courts of the 

United Kingdom were considering Sexual Offences Prevention 

Orders (SOPO) for viewing child pornography on the internet and 

whether the offenders should be barred from using the internet. 

When considering Computer Use and Internet Access, the courts 

clearly stated; 

In cases where the defendant has committed offences by 

use of the internet, the question is likely to arise whether it 

is necessary to prevent him from doing so again by 

imposing, through a SOPO, some restriction on computer 

use or internet access. Over the years, different Courts have 

adopted varying approaches to this problem. To an extent, 

the variation has been the result of the explosion of 

                                                 
12

 See A/HRC/32/L20 
13

([2011] EWCA Crim 1772 
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everyday internet use by a very large proportion of the 

public. In the early days, terms completely barring the 

defendant from possession of a computer or access to the 

internet were not uncommon. Latterly, terms of that kind 

have been quashed as unnecessary and disproportionate.
14

 

Executive decisions of Governments have also reinforced the view 

that the right to internet access is a Human Right. In Finland, the 

Government approximately conveyed that by July 2010, every 

person was to have access to a one-megabit per second broadband 

connection, and by 2015, access to a 100 mega-bit per second 

connection.
15

 In France, its Constitutional Council declared access 

to the internet to be a basic human right
16

 and in Estonia; the 

Government argued that in the 21
st
 century, the right to internet 

access is essential for life itself to be enjoyed.
17

 

 

2.0 THE NEED TO BE RECOGNISED  

Countries and International bodies that have fought for the right to 

internet access and have recognized it have been duly praised and 

recognized, paving way for new innovations in the field of Human 

Rights. With the profound positive changes the right to internet 

access has produced; this body of work will serve as a mechanism 

to persuade the African Union to ensure its codification. The first 

                                                 
14

 Paragraph 18 
15

 ―Finland became the first country to officially declare the right to broadband a 

legal right. They believe like electricity, you need internet connection‖-  Fast 

Internet Access becomes a Legal Right in Finland- 

www.cnn.com>TECH>finland.internet 
16

 "Top French Court Declares Internet Access 'Basic Human Right'". London, 

Times. Fox News. 12 June 2009. 
17

 "Estonia, where being wired is a human right", Colin Woodard, Christian 

Science Monitor, 1 July 2003 
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reason for the aforementioned assertion is the view that the right to 

internet access is a Natural Right. According to the Merriam 

Webster Dictionary
18

 Natural means; ―Being in accordance or 

agreement with nature or having been determined by nature and 

having an essential relationship with something.― 

Black‘s Law Dictionary,
19

 defines a Natural Law or Natural Rights 

as Positive or revealed laws.  

A natural law is defined by Burlamaqui,
20

 to be; ―a rule which so 

necessarily agrees with the nature and state of man that, without 

observing its maxims, the peace and happiness of society can never 

be preserved‖ 

Thus, Natural Rights simply put, are the inalienable rights of an 

individual that a state has to ensure are not limited but protected. 

Francis Hutcheson was also of the idiosyncrasy of Natural Rights. 

He took it a step further, stating in his work, Inquiry into the 

Original of Our Ideas of Beauty and Virtue, that Natural Rights are 

a limitation on the Government itself. 

For wherever any Invasion is made upon Inalienable 

Rights, there must arise either a perfect or external right to 

Resistance… Inalienable Rights are essential limitations in 

all Governments. 

We are in the Digital age, and access to the internet is seen by the 

global community as a necessity.  

                                                 
18

 The Merriam Webster Dictionary, the 11
th 

edition 
19

 The 2
nd

Editon 
20

 Jean-Jacques Burlamaqui, a Swiss legal and political theorist see 

NATURALE EST QUIDLIBET 805 
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 In Reno v. American Civil Liberties Union;
21

 In February 1996, 

Congress passed the Communications Decency Act, an attempt to 

regulate pornography and "indecent" material on the web — and, 

more precisely, to keep children away from some of the internets‘ 

less dignified elements. The Act included a provision that 

threatened criminal prosecution against any party that "knowingly" 

sent anyone under 18, content that displayed "any comment, 

request, suggestion, proposal, image, or other communication that 

in context depicts or describes, in terms patently offensive as 

measured by contemporary community standards, sexual or 

excretory activities or organs." 

  

Federal judges in Philadelphia and New York struck down the 

provision and the Supreme Court unanimously agreed with those 

decisions. The court had to struggle with whether the internet 

should be regulated like a print medium, a broadcast medium, or as 

something new altogether. The Court believed that the government 

cannot reduce the adult population to only what is fit for children 

and that less-restrictive means of controlling online content, such 

as parent-controlled filtering software, should be adopted.  

 

Lately, the case of United States Telecom Association v. Federal 

Communications Commission and United States of America, 
22

 was 

another clearly defined declaration that Access to the Internet is a 

Natural Right. The FCC of the United States just recently passed 

its Net Neutrality Rules reclassifying the Internet as a Utility and 

                                                 
21

 521 US 844 (1997) 
22

 No. 15-1063 
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not a luxury. This infuriated Internet Service Providers due to the 

fact that they would make major losses.
23

 The Internet Service 

Providers wanted to ensure they have control over the rates and 

still have a say when or at what speed. The courts ruled that the 

Internet is not a luxury but a necessity and the ISPs must provide 

high speed internet for all citizens of the United States. The 

Internet is a necessity and due to its quintessence for a twenty first 

century Individual, the African Union must find a way to codify 

this natural right. 

 

Secondly, the right to Internet Access over the years has been a 

corollary to all the Fundamental Human Rights enshrined in the 

African Charter of Human and Peoples Rights. There are a 

plethora of instances where the Internet has been used to ensure 

Freedom of Speech, Press, Dignity, Liberty and even Religion. In 

Egypt – where, on February 11, 2011, President Hosni Mubarak (at 

that temporal setting) was forced out of office after several weeks 

of protests, social media played a unique role in mobilizing the 

revolution. Nearly nine out of 10 Egyptians as well as Tunisians 

surveyed in March 2011 said they were using Facebook to 

organize protests or spread awareness about them.
24

 Many activists 

                                                 
23

 For example, you want to download a movie from Netflix. The movie you 

download will have to pass through the internet service providers in packets of 

data. Let‘s take these packets to be real packages and they have to go through a 

sorting facility which is the Internet Service Providers like Comcast or in Swift 

LTE. When these packages are leaving the sorting facility, they must leave at 

the same time, arrive at the same time and at the same rate according to the Net 

Neutrality rules of the FCC 
24

 3 Carol Huang, ―Facebook and Twitter key to Arab Spring uprisings: Report,‖ 

The Nat‘l, June 6, 2011, available at http://www.thenational.ae/news/uae-

news/facebook-and-twitter-key-to-arab-spring-uprisings-report (last accessed 

Oct. 31, 2015) 
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initially made the calls to protest on Facebook. The rate of 

Facebook use during the 2011 protests as compared to the same 

period in 2010 more than doubled in Egypt and almost tripled in 

other countries. For example, Egypt had 29 percent Facebook use 

growth in 2011 compared to 12 percent in 2010. Oman had 21 

percent growth in 2011 as compared to 6 percent in 2010. Yemen 

had 47 percent growth as compared to 20 percent. The most 

extreme example of growth occurred in Libya which had 10 

percent growth in contrast to negative 76 percent growth in the 

same period during the prior year. During the week before 

President Mubarak resigned, the total rate of ―Tweets‖ from Egypt 

– and around the world – about political change in Egypt ballooned 

from 2,300 a day to 230,000 – a one-hundred-fold increase.
25

 The 

Governments in many instances have moved swiftly to imprison 

activists on social media, block the dissemination of information 

through the internet and even ban generally accepted platforms 

such as Facebook, YouTube and Twitter. During the last week of 

January 2011, former President Mubarak attempted to shut down 

the telecommunications system to silence dissenters, which 

resulted in inciting more public activism as protestors took to the 

streets when they could no longer connect online. The Arab Spring 

                                                                                                             
 (Social media ―played a critical role in mobil[s]ation, empowerment, shaping 

opinions, and influencing change‖) 
25

 The Right to Freedom of Expression on the Internet as it applies to Social 

Media in Africa Authored by: African Affairs Committee, Freedom of 

Expression Subcommittee Katherine J. Hwang and Ben Gerson, Freedom of 

Expression Subcommittee Co-Chairs Nyasha Laing, David W. Harrison, 

Danielle Rowland Lindahl, Hawa Allen, Tyler Nims, Marissa Jackson, 

SondahOuattara Edited by: Katherine J. Hwang, Nyasha Laing, Christina T. 

Holder Elizabeth Barad and Jason Spears, African Affairs Committee, Co-

Chairs Brandon C. Smith, Immediate Past-Chair 
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is just one out of the many instances where the right to internet 

access, a natural right, was undermined without protection even 

from the regional body that was created to protect Africa. Article 9 

of the African Commission on Human and Peoples Rights provides 

expressly that: 

1. Every individual shall have the right to receive information. 

2. Every individual shall have the right to express and 

disseminate his opinions within the law. 

This can be interpreted to contain the internet and that every 

individual should be allowed to receive information from the 

internet and disseminate his opinions through it. Dissemination of 

information has experienced a huge paradigm shift from paper to 

the click of a mouse. But there are no express provisions that have 

been codified to enshrine such view which is generally acceptable 

worldwide. Furthermore, Article 22 also states; 

1. All peoples shall have the right to their economic, social 

and cultural development with due regard to their freedom 

and identity and in the equal enjoyment of the common 

heritage of mankind. 

2.  States shall have the duty, individually or collectively, to 

ensure the exercise of the right to development. 

Development means growth, and one of the major facets of growth 

is the ability to connect to the world. The only way to do this is 

through the Internet. If member states of the African Union cannot 

provide this, then development has not been fully attained. There is 

the harsh criticism that the right to internet access should not be a 

major focus of African States seeing that they still have prevalent 
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issues such as poverty, famine and pollution to tackle. But Hilary 

Clinton‘s Advisor on Innovation, Ben Scott seems to think 

otherwise. He believes Internet freedom would be realized for 

many in Africa through mobile telephone penetration. Mr Scott 

said; ―just like mobile banking (MPesa), Mobile money is doing 

tremendously well in Africa, Internet access will continue to be 

tied to mobile telephone penetration in Africa.‖ 

 

He indicated that Africa‘s mobile phone penetration has 

surpassed Europe‘s yet it‘s still at 40 percent. This means the 

Internet and mobile phone market, pose both an economic and 

political opportunity.
26

 This cannot be truer as the viable tool for 

internet access for Africa is through mobile telephone operators. 

Finally, due to the increase in Internet Censorship in Africa, the 

African Union has to take centre-stage to curb this growing plague. 

Recent social media blocks during elections in Uganda, Congo and 

Chad, to Ethiopia‘s increasing control over the Internet, are glaring 

signs that censorship is on the rise across the continent. In many 

cases, state-owned telecoms have full control over the Internet and 

can enact censorship accordingly.
27

 In Eritrea, according to the 

Committee to Protect Journalists, the Government controls all 

media, creating a restrictive environment for the Press. Eritrea is 

ranked the most censored country in the world according to the 

                                                 
26

  At the Internet Freedom Fellows program funded by the US Department of 

State and managed by the US Mission in Geneva. 
27

Available at https://www.goldenfrog.com/blog/internet-censorship-in-

africa(last accessed Oct. 31, 2015). 

https://www.goldenfrog.com/blog/internet-censorship-in-africa
https://www.goldenfrog.com/blog/internet-censorship-in-africa
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CPJ.
28

 The media is under tight control and only state media can 

share news. The fear of arrest bars all individually owned media 

platforms, from news stations to blogs and the Internet is 

controlled by the country‘s only telecommunications 

company EriTel. All mobile communications must go through 

EriTel, and all ISPs must use the government-controlled gateway. 

Access to the Internet within the country is also very limited, with 

less than 1% of people going online.
29

 In Ethiopia, there is a 

constant crack down on journalists and censoring information. 

With restrictions worsening, ―some social media sites have been 

blocked, and in early March, security officials detained two 

international journalists
30

 overnight while they were trying to 

report on the protests.‖ In July 2016, Ethiopia blocked several 

major social media sites including Instagram, Facebook and 

Twitter – as well as messaging app Viber – amidst a leak of 

university exam finals. The block lasted 5 days, and was said to 

prevent students from ―being distracted‖ from their studies.
31

 In 

early April last year, the Government decided to block Twitter, 

Whatsapp and Facebook amid protests. Facebook messaging was 

stopped and the government owned telecommunications company 

Ethio Telecom targeted mobile data connections
32

.  

                                                 
28

Available at https://cpj.org/2015/04/eritrea-most-censored-country-in-the-

world.php(last accessed Oct. 31, 2015). 
29

Ibid. 
30

Available at http://fpif.org/deafening-silence-ethiopia/ (last accessed Oct. 31, 

2015). 
31

Available at http://www.newsweek.com/ethiopia-blocks-social-media-

facebook-twitter-instagram-scandal-479581 (last accessed Oct. 31, 2015). 
32

Available at http://andenatethiopia2012.blogspot.co.uk/2016/04/twitter-

whatsapp-blocked-in-parts-of.html (last accessed Oct. 31, 2015). 

https://cpj.org/2015/04/eritrea-most-censored-country-in-the-world.php
https://cpj.org/2015/04/eritrea-most-censored-country-in-the-world.php
http://fpif.org/deafening-silence-ethiopia/
http://www.newsweek.com/ethiopia-blocks-social-media-facebook-twitter-instagram-scandal-479581
http://www.newsweek.com/ethiopia-blocks-social-media-facebook-twitter-instagram-scandal-479581
http://andenatethiopia2012.blogspot.co.uk/2016/04/twitter-whatsapp-blocked-in-parts-of.html%20(last
http://andenatethiopia2012.blogspot.co.uk/2016/04/twitter-whatsapp-blocked-in-parts-of.html%20(last
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In Nigeria, the Cyber Crimes (Prohibition, Prevention, etc.) Act 

2015
33

 was signed into law, and can violate the right to privacy and 

freedom of expression through its provisions in Section 46, which 

clearly state that an individual or an ISP must not obstruct any law 

enforcement officer by not releasing any information he requests, 

whether private or not private. Also, Section 3 of the Act allows 

the President to designate any network as a critical information 

structure. If designated as such, he can bar access to any of these 

infrastructures and gain access into such networks.  

In May 2016, Nigeria was expediently close in passing its Anti-

Social Media Bill. An Act to prohibit frivolous petitions; and other 

matters connected therewith was the guise the anti-social media 

bill was dressed with. The Bill was positioned as an attempt to 

prevent Nigerians from maliciously discrediting public office 

holders and also prescribed jail terms and fines of up to $10,000 

for offenders. The Bill was termed ―dead on arrival‖ and was not 

considered due to its harsh limitations of most of the rights 

Nigerians enjoy on the internet. Also, the senate looked into the 

alarming statistics that proffered Nigerians as one of the highest 

users of social media in the world
34

 not wanting to entertain the 

backlash of its citizenry. With this case by case review, it is clear 

that member states of the African Union are finding new methods 

of barring internet access and the African Union is hardly lifting a 

finger. 

 

                                                 
33

 Laws of the Federation of Nigeria 2015 passed into law on 5/05/2015 
34

 Nigeria is ranked the second highest twitter community in Africa and among 

the top twenty according to Portland Communications.   
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3.0 CONCLUSION 

Though the African Union has made efforts in the internet scene 

such as acquiring the regions own domain name after 26 years, and 

signing a Memorandum of Understanding with the Internet Society 

in May to tackle emerging Internet issues—such as Internet 

standards, IPv6, and Internet governance — at the continental and 

global level; these are small steps that the union should not be 

taking at this point of legal crescendo. The Union should ensure 

that it has a body of codified articles which prevent barring of 

Internet Access and ensures member states have a quota of internet 

access for its citizenship. South Africa and Nigeria are on the rise 

for the amount of Kilobytes per second of downloads that occur 

and the high speed internet access its people enjoy. Member states 

that enjoy such should be able to ―teach other member states how 

to fish‖ by technical assistance and exchange. This of course will 

be duly facilitated by the African Union. The Union should also 

continue its footsteps of organising countless summits to discuss 

the power of the internet. Various stakeholders should be used to 

address the issue of internet access and how to create an 

implementation plan for its success and sustainability. Physical, 

social and economic milieus of member states should be 

considered in each cardinal point of the region to ensure high 

speed internet is possible. The Union should not be afraid to extend 

its interpretation of its Charter on Human and Peoples Rights to 

Internet Access and the existing fact that the internet is a corollary 

to such rights enshrined in the charter. The Unions‘ Court should 

be clarion call and a vanguard for judicial activism when it comes 

to the right to access the internet. Africa faces a barrage of issues 
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on a daily basis, from diseases to war to despots in government. 

There will be harsh criticism whether the right to internet access is 

possible, but in the words of Debbie Stabenow; 

Everything looks different today; even our farmers use GPS 

and monitor their irrigation systems through the internet. 

The internet is one big classroom passing around notes. It 

would be wrong for you not to pass a note or two. 
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PRACTICAL WAYS OF ENFORCING RIGHTS 

CONTAINED IN CHAPTER II OF THE CONSTITUTION 
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ABSTRACT 

The provisions of Chapter II of the Constitution of the Federal 

Republic of Nigeria, an integral inclusion in the Nigerian 

Constitution geared towards ensuring the means of livelihood of a 

common Nigerian, is at par with its counterpart in the developed 

countries. These objectives as provided by the constitution of 

Nigeria have been referred to as a basic necessity of any 

reasonable and rational man in the 21
st
 century. It is however quite 

unfortunate that the provisions contained in this Chapter are non-

justiciable and cannot be enforced by any Court. This implies that 

when such rights are violated, the citizens can by no means seek 

redress for such violation. The non-justiciability of this Chapter is 

affirmed by Section 6(6)(c) of the Constitution of the Federal 

Republic of Nigeria 1999. This paper therefore seeks to examine 

the practical ways of enforcing the rights highlighted in this 

Chapter II. 

Keyword: Enforcement, Non- Justiciable, Constitution, Judicial 

activism, Rights. 

                                                 
*
Olabode Akindele is a 300 Level Student of the Faculty of Law, holds a 

National Diploma Degree in Accounting from the Federal Polytechnic Ilaro, 

Ogun State, Nigeria. He is an Executive Editor of the ―Unilag Law Review‖, a 

legal publication of the Law Student Society and can be reached 

at akindelebode@gmail.com  

 

mailto:akindelebode@gmail.com


(2017) 3 Journal of the Mooting Society University of Lagos 

111 

 

1.0 INTRODUCTION 

The 1999 Constitution of the Federal Republic of Nigeria, 

hereinafter 1999 CFRN, is commonly regarded as the supreme law 

of the land. It is the grundnorm from which other laws derive their 

validity. The supremacy of the Constitution is further reaffirmed in 

section 1(3) of the Constitution which provides that ―If any other 

law is inconsistent with the provisions of this Constitution, this 

Constitution shall prevail, and that other law shall, to the extent of 

the inconsistency, be void.‖ 

The Black‘s Law Dictionary
1
 has defined the Constitution as ‗the 

fundamental and organic law of a nation or state that establishes 

the institutions and apparatus of government, defines the scope of 

governmental sovereign powers, and guarantees individual civil 

rights and civil liberties. More so, in the case of FRN v Ifeagwu
2
, it 

was stated that the provisions of the Constitution have a binding 

force on all authorities, institutions and persons. The Constitution 

most importantly guarantees the fundamental rights of every 

citizens of the country.  It is the supremacy of this Constitution that 

gives flesh to the provisions of Chapter IV of the CFRN 1999. 

There would be a total disregard for the fundamental rights of 

Nigerians were it not provided for in the constitution.  It qualifies 

as part of the Constitution because they are basic and inherent 

rights every person on earth is entitled to. Apart from the 

enforceable rights contained in Chapter IV, there are Fundamental 

Objectives and Directive Principles of State Policy provided for in 

                                                 
1
 B. A. Gamer, Black„s Law Dictionary, 1999, 7

th
 ed. – St. Paul, Minn. Printed 

in the United State of America by WEST GROUP P. 46 
2
 [2003] 15 NWLR pt. 798  
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Chapter II which are not enforceable because of their lack of 

justiciability. These objectives may also be referred to as social, 

economic, political, and environmental objectives. The rights 

contained in Chapter II are usually referred to as the second 

generation rights. They merely serve as a guide to any government 

in power in Nigeria and contain essential needs of the people in 

Nigeria on political, economic, social, educational, foreign policy, 

environmental, cultural, media, and national ethics matters
3
. It also 

outlines the duties of citizens and is conjointly aimed at good 

governance, social justice, as well as guaranteed peace, security 

and development of the people. According to the Constitution 

drafting committee, Fundamental Objectives are given as the 

―identification of the ultimate objectives of the nation‖ and 

―directive of state policy‖ as the ―paths which leads to these 

objectives‖. In their words, ―Fundamental objectives are ideals 

towards which the nation is expected to pursue in the efforts of the 

nation to realize the national ideals.‖
4
 

It can therefore be construed as the framework through which 

governments course of action are achieved, or better still can be 

said to guard the establishment of a just egalitarian nation. It is 

however regrettable that the right contained in this Chapter cannot 

be enforced by any court in Nigeria. It is based on this premise this 

paper considers and examines the practical means of enforcing 

such rights. This paper would examine what Chapter II entails, 

                                                 
3
G.N. Okeke, ―Fundamental Objectives and Directives Principles of State 

Policy: A Viable Anti-corruption tool in Nigeria” (2011) 2 NnamdiAzikiwe 

University Journal of International Law and Jurisprudence.  
4
 Report of the constitution drafting committee containing the draft construction 

volume 1, Lagos, Federal Ministry of information printing division, 1976, p. v. 
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several arguments posited by different scholars enumerate various 

approaches that can be employed in enforcing these Chapter II 

Rights in Nigeria.  

 

2.0 THE DISPOSITION OF CHAPTER II 

The Fundamental Objectives and Directive Principle of State 

Policy contained in Chapter II encompass the functions the 

government ought to perform to sustain its citizens, and these 

objectives are expected to be achieved progressively overtime. 

This provision of the Constitution provides specifically the 

framework by which the government must couch its plans. If any 

plans of this Section are not diligently adhered to, such plans of the 

government can be declared null and void to the extent of its 

inconsistency or better still regarded as unconstitutional. The 

objectives contained in the Constitution include fundamental 

obligations of the Government
5
, the Government and the people

6
, 

Political objectives
7
, Economic objectives

8
, Social objectives

9
, 

Educational objectives
10

, Foreign Policy objectives
11

, 

Environmental objectives
12

, Directives on Nigerian cultures
13

, 

                                                 
5
 Constitution of the Federal Republic of Nigeria as amended  (CFRN), 1999,  s. 

13  
6
 CFRN, 1999, s. 14 

7
 CFRN, 1999, s. 15 

8
 CFRN, 1999, s.16 

9
 CFRN, 1999, s.17 

10
 CFRN, 1999, s.18 

11
 CFRN, 1999, s.19 

12
 CFRN, 1999, s.20 

13
 CFRN, 1999, s.21 
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Obligations of the mass media
14

, National ethics
15

 and Duties of 

the citizen
16

. 

In the same vein, the provisions of Chapter II also exist in several 

international treaties and conventions, which include the provisions 

of Article 22-29 of the Universal Declaration of Human Rights 

(UDHR)
17

 which was adopted in 1948 by the United Nations 

General Assembly. The declaration covers two broad sets of rights, 

one set is known as the civil and political rights mainly found in 

Articles 1-21 and cover a broad spectrum of civil and political 

rights. The other rights include the economic, social and cultural 

right to be found mostly in Article 22-29.
18

 Also, the International 

Covenant on Economic, Social and Political Rights
19

 which was 

unanimously adopted in 1966 and came into force in 1976 

provided finer details on various aspects of the rights, and was 

explicit in its provisions for the implementation of these rights.
20

 

Pushing forward on what the fundamental objectives entail as 

contained in the Nigeria Constitution and other international 

conventions. In the case of Minerva Mills v. Union
21

, Justice 

Bhagwati posits that;  

                                                 
14

 CFRN, 1999, s.22 
15

 CFRN, 1999, s.23 
16

 CFRN, 1999, s.24 
17

Universal Declaration of Human Rights | United Nations 

http://www.un.org/en/universal-declaration-human-rights/ 
18

Mohammed Enesi Etudaiye., ―The Munipiclisation of the Economic, Social 

and Cultural Rights to be or not to be?‖ (2009) UILJ Vol. 5 No. 1 pp. 198 – 217 

p. 199  
19

Mohammed Op Cit. 
20

 Ibid. 
21

[1980] AIR SC, 1789. 

http://www.un.org/en/universal-declaration-human-rights/
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To a large majority of people who are living in almost 

subhuman existence, in conditions of abject poverty and for 

whom life is one long unbroken story of want and 

destitution; notions of individual freedom and liberty, 

though representing some of the cherished values of a free 

society would sound as empty words bandied about in the 

drawing rooms of the rich and well-to-do, and the only 

solution for making these rights meaningful to them [is] to 

remake the material conditions and usher in a new social 

order where socio-economic justice [will] inform all 

institutions of public life so that the preconditions of 

fundamental liberties for all may be secured. 

A thorough examination of the dictum of the learned justice is 

reflective of the prevalent position of economic and social rights in 

Nigeria considering the degree of decay that has plagued Nigeria 

politically, socially, environmentally, and above all, educationally. 

For example, the educational objectives which amongst others 

enjoins government to strive to eradicate illiteracy, a proviso of 

which government is to provide, as when practicable, free 

compulsory and universal primary education and free secondary 

education has had no effect on the country. Since the inception of 

this novel Chapter, it has sadly not been put to use.
22

 The same 

applies for the social objectives in Section17 of the CFRN 1999 

which affirms sanctity of human life and human dignity. It states 

that social order and equilibrium are anchored on the ideas of 

freedom equality and justice. It emphasizes that government action 

                                                 
22

 Mohammed Op cit. p. 210 
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must be humane and motivated by the need to maintain stability, 

peace and progress in the society.
23

 

The non-justiciability of this particular Chapter illustrates an 

essential fact which is that the importance of this provision hasn‘t 

been fully realized. The importance of this Section goes beyond 

providing that the government must perform one function or the 

other. The importance lies in the fact that the fundamental 

objectives should be ideological foundation of governance in 

Nigeria on which policies are formulated. The essence of it is lost 

since Section 6(6)(c) gives no room for enforceability. The 

following are the dividends or benefits which are lost due to the 

non-justiciable status of the provisions of Chapter II: 

(a) The government striving to promote a planned and balanced 

economy 

(b) The proper utilization of the natural and human resources 

within the country for the common good of all 

(c) Provision of free and compulsory education at the primary and 

secondary school level 

(d) Protection and improvement of the environment and 

safeguarding the water, air and land, forest and wild life of 

Nigeria
24

 

(e) Fostering national integration amongst the various ethnic 

groups in Nigeria. 

                                                 
23

Dr. Abiodun Odusote, ―Beyond Rhetoric: Giving Effect of the Provisions of 

Chapter II of the Constitution of the Federal Republic of Nigeria” University of 

Lagos Golden Jubilee Book 2013. 
24

 CFRN,  1999, s.20 
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3.0 ENFORCEABILITY OF CHAPTER 2: ARGUMENTS 

FOR AND AGAINST  

3.1 Arguments in Favour   

The Constitutional drafting committee posited that the 

enforceability of Chapter II would spell out certain responsibilities 

of the government to the people and obliging future governments 

to act in consonance with these principles actually institutionalizes 

them.  In addition, enshrining these objectives in the Constitution 

removes them from the sphere of political controversy. It can be 

construed that chapter may serve as the ―Nigerian dream‖ 

enumerating the goals of the country over a period of time. The 

question that comes to mind is, at this point in the 21
st
 century, 

should these enumerated objectives be the goals of the government 

when in reality, advanced countries of the world no longer 

consider this as a problem but focus on more pressing issues  as 

solving refugee crisis, immigration crisis as well as counter 

terrorism measures.. 

Secondly, Makinde Oludolapo,
25

 basing her arguments on the 

dictum of Eso J.S.C in Ransome-Kuti v. Attorney General of the 

Federation
26

 states thus;  

Fundamental rights‘ can be described as ‗primary 

conditions to a civilized existence…‘ Also, according to 

UN 1987, ‗fundamental human rights‘ are those rights 

which are inherent in our nature and without which; we 

                                                 
25

Makinde Oludolapo, ―Securing the Enforcement of the Fundamental 

Objectives of the 1999 Constitution: A Case for Enforceability in the on-going 

Constitution Amendment Process” (accessed 25
th

 April 2017) 
26

[1985] LPELR-SC.123/1984 
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cannot function as human beings. The right to life is not 

merely a right to live but a right to minimum living 

standards. The provisions in the fundamental objective span 

ECOSOC rights and such rights are synonymous with the 

dignity of the human person. Thus, any wage that does not 

ensure adequate food, shelter and minimum standard of 

health is inimical to dignity and the right to life itself. 

Based on the above premise, it can opined that the right to life of 

an individual is denied if the government refuses to provide a 

favourable environment and safeguard the water, air and land, 

forest and wild life of Nigeria. The lack of enforcement of this 

particular Section thus denies people of their right to life. 

This point of view is further advanced in the inaugural address 

position of the former Chief Judge of India (Blagnati 1988) at All 

Judges Colloquium held in Bangalore which became very 

instructive as he opined thus: 

Human rights depend fundamentally on right to life and 

personal liberty which is a core human right. The right to 

life is now confined merely to physical existence, but it 

also includes the right to live with basic human dignity, 

with the basic necessities of life such as food, health, 

education shelter etc.
27

 

The argument posited by the various authorities as stated is very 

true as this is evident in Nigeria where people are denied proper 

                                                 
27

Ogugua V.C. Ikpeze, ―Non-Justiciability of Chapter II of the Nigerian 

Constitution as an Impediment to Economic Rights and Development” Vol.5, 

No.18, 2015 available at http://www.iiste.org/journals/(accessed 25
th

 April 

2017)  

http://www.iiste.org/journals/
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housing schemes and health schemes which then take a negative 

turn on their Right to life. 

3.2 Arguments Against 

The most revered arguments advanced by proponents of non-

justiciability and the non-enforceability  of Chapter II are provided 

for in Article 2 of the International Covenant on Economic Social 

and Cultural Rights (ICESCR)
28

 which has been ratified and 

adopted in Nigeria as at 29th July, 1993. This section provides that 

social rights are conditional ends that cannot be enforced against 

the State. The International Council on Human Rights Policy 

(ICHRP) posited in 2005 that this largely resulted in the provisions 

being expressed in State Constitutions as ‗obligations and not 

individual rights‘
29

 as evident in Chapter II of the CFRN 1999. 

According to Article 2 of the ICESCR, this provides that; 

Each State Party to the present Covenant undertakes to take 

steps, individually and through international assistance and 

co-operation, especially economic and technical, to the 

maximum of its available resources, with a view to 

achieving progressively the full realization of the rights 

recognized in the present Covenant by all appropriate 

means, including particularly the adoption of legislative 

measures. 

                                                 
28

International Covenant on Economic, Social and Cultural Rights; 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx (assessed 

25th April 2017) 
29

Taiwo A. Olaiya, “Interrogating the Non-Justiciability of Constitutional 

Directive and Principles and Public Policy Failure in Nigeria‖ (2015) Vol. 8, 

No.3 Journal of Politics and Law. 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
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Flowing from the tenor of the aforementioned covenant, it is clear 

that its provisions are not just objectives or goals but rights 

accruing to individuals. Being rights, they create an obligation on 

the part of government to fulfil it and on the citizens, the right to 

enforce it. Under the 1999 Constitution of the Federal Republic of 

Nigeria, these rights are not referred to as such but rather as 

fundamental objectives. It may therefore be safe to say that the 

constitutional drafters had no intention of making the provisions of 

Chapter II enforceable. Flowing from the above provision of the 

ICESCR, it is also established that the provision of Section 6(6)(c) 

is against the enforceability of  fundamental objectives and 

directive principles of state policy. The manifestation of this can be 

seen in the case of Archbishop Anthony Okogie and ors v The 

Attorney General of Lagos State
30

, in the case, an application was 

filed against the Lagos state government to challenge her policy on 

the abolishment of private schools claiming that it was in violation 

to the Right to Education which is guaranteed in S. 13 Chapter II 

of CFRN 1979 (now Section 18 in the CFRN 1999), it was held 

that the provisions of Chapter II are unenforceable and it was not 

in the power of the court to make pronouncement on them. The 

position of the court above illustrates that the Nigerian 

Constitution prohibits the courts from adjudicating on such case in 

Chapter II; this truly is a factor which denies Chapter II 

justiciability. 

Furthermore, Ghai and Cottrel have pointed out that another 

argument against justiciability of socio-economic rights is 

                                                 
30

[1981] 2 NCLR 350 
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premised on the assumption that courts are inherently incapable of 

adjudicating on socio-economic rights because they do not have 

the capacity to make well-informed decisions about methods of 

implementation and are ill-equipped to ensure or supervise the 

enforcement of their decisions‘.
31

 Upon examination of the 

Nigerian judiciary, the above assertion is quite plausible. The 

judiciary is still faced with challenges that don‘t allow for the total 

enforcement of their decisions by individuals and government. A 

case in point where the orders of the court were disobeyed is seen 

in the decision in Attorney General Lagos v. Attorney General 

Federation
32

, even after judgment had been given in favour of 

Lagos State, the President still refused to release the monthly 

allocation which was in disregard of the decision of the court. 

 

4.0 PRACTICAL WAYS OF ENFORCING CHAPTER II 

4.1 Legislative Intervention 

It is an understandable fact that enforcing Chapter II of the 

Nigerian Constitution is seemingly impossible following the 

provision of Section 6(6)(c) which provides that; 

The judicial power vested in accordance with the foregoing 

provisions of this section shall not, except as otherwise 

provide by this Constitution, extend to any issue or 

question as to whether any act or omission by any authority 

or person as to whether any law or any judicial decision is 

                                                 
31

Taiwo Op. Cit. 
32

[2002] S.C.  28/2001 
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in conformity with the fundamental Objectives and 

Directive Principles of State Policy set out in Chapter II of 

this Constitution. 

It is however possible to bank on the little opportunity given by 

that particular provision to ensure the enforcement of this Section 

of the Constitution. This is given by the use of the word “except as 

otherwise provides by this Constitution.‖  This connotes that any 

provision of the Constitution that allows for the justiciability or 

enforceability of any of the provisions of Chapter II cannot be 

declared null and void. Flowing from this, the Constitution in 

Section 4(1) of the Constitution of the Federal Republic of Nigeria 

1999 empowers the National Assembly consisting of the senate 

and a house of representative to make laws for the good of the 

land. It provides thus; ―The legislative powers of the Federal 

Republic of Nigeria shall be vested in a National Assembly for the 

Federation, which shall consist of a Senate and a House of 

Representatives‖ 

In the implementation of the legislations made by the legislature, 

agencies and parastatals are required for proper implementation. 

As a result of this, item 60(a) of the Exclusive Legislative List 

vests the National Assembly with the power to establish and 

regulate authorities for the federation. It states thus; 

The establishment and regulation of authorities for the 

Federation or any part thereof -To promote and enforce the 

observance of the fundamental objectives and directive 

principles contained in this Constitution. 
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In furtherance of the provisions of item 60(a), Justice Mohammed 

L. Uwais, CJN (as he then was), observed that  

Item 60 of the exclusive legislative list of the Constitution 

of the Federal Republic of Nigeria specifically empowers 

the National Assembly to establish and regulate authorities 

for the Federation to promote and enforce the observance 

of the Fundamental objectives and directive principles of 

state policy, and to prescribe minimum standards of 

education at all levels, amongst others. The breathtaking 

possibilities created by this provision have sadly been 

obscured and negated by non-observance. This is definitely 

one avenue that could be meaningfully exploited by our 

legislature to assure the betterment of the lives of the 

masses of Nigeria.33 

In line with the above assertion, in the case of A.G Lagos State v 

A.G Federation,
34

  the Supreme Court upheld the competence of 

the National Assembly to make the Federal Environmental 

Protection Agency Act
35

 for the purpose of protecting the 

environment in furtherance of Section 20 of the 1999 Constitution. 

In the case of A.G Ondo v. A.G Federation
36

, it has been stated that 

the National assembly has the power to legislate for the 

enforceability of Chapter II of the CFRN and once there is 

                                                 
33

G.N. Okeke and C. Okeke, ―The Justiciability of the Non-Justiciable 

Constitutional Policy ofGovernance in Nigeria‖ IOSR Journal Of Humanities 

And Social Science (IOSR-JHSS), Volume 7, Issue 6 (Jan. - Feb. 2013), pp 09-

14 
34

[2003] 15 NWLR (Pt 842) 113, 175. 
35

Federal Environmental Protection Agency Act 1990, Cap. 131 Laws of the 

Federation of Nigeria. 
36

[2002] 6 SC Pt 1 
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legislation, it then becomes justiciable. Instances of such 

legislation made by the legislature include the Child Rights Act of 

2003
37

 which seeks to enforce the provisions of Section 17 which 

bothers on education objective. This Act guarantees the right of 

children in so many ways as well as opposes child labour. The 

ICPC Act is also a legislative intervention for the observance and 

enforcement of section15(5) of the 1999 Nigerian Constitution. 

4.2 Justiciability through Constitutional Provisions 

There are certain provisions in the 1999 Nigerian Constitution 

which seek to enforce certain provisions of Chapter II. Examples 

of such provisions are: section 147(3) and 197(3). Section 147(3) 

provides that any appointment by the President shall be in 

conformity with the provisions of Section 14(3) of this 

Constitution. Also, section 197(3) provides that ‗In appointing 

Chairmen and members of boards and governing bodies of 

statutory corporations and companies in which the Government of 

the State has controlling shares or interests and councils of 

Universities‘. By implication, the provisions of Section 147(3) and 

197(3) of the Constitution make compliance with Section 14(3) 

and 14(4) of this Constitution mandatory, and failure to do so 

makes the said provision justiciable.
38

 

 

 

                                                 
37

 Nigeria: Act No. 26 of 2003, Child's Rights Act, 2003 [Nigeria],  31 July 

2003, available at: http://www.refworld.org/docid/5568201f4.html [accessed 25 

April 2017] 
38
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4.3 Through Judicial Activism 

Judicial activism is an approach to the exercise of judicial 

review,
39

 judicial activism is guaranteed in the Constitution by 

virtue of section 6(6)(a)-(b). Judicial activism refers 

to judicial rulings suspected of being based on personal or political 

considerations rather than on existing law.
40

 In other words, it can 

be referred to as the creative interpretation of any part of the 

Constitution, in most cases, the provisions of Chapter IV of the 

1999 Nigerian Constitution. The creative interpretation occurs 

when a provision of Chapter II is violated which may also 

constitute a violation of Chapter IV that bothers on Fundamental 

Human Rights. The practice of judicial activism or creative 

interpretation can be seen to be effective and of wide acceptance in 

other jurisdictions such as India and South Africa. In India, it has 

been manifested in several cases such as the case of the State of 

Madras v. Champakam Dorairajan,
41

 the Supreme Court held,  

The Chapter of Fundamental Rights is sacrosanct and not 

liable to be abridged by any Legislative or Executive act or 

order, except to the extent provided in the appropriate 

Article in Part III. The Directive Principles of State policy 

has to conform to and run as subsidiary to the Chapter of 

Fundamental Rights. In our opinion, that is the correct way 

in which the provisions found in Parts III and IV have to be 

understood. However, so long as there is no infringement 

of any Fundamental Right, to the extent conferred by the 

                                                 
39

https://www.britannica.com/topic/judicial-activism (accessed 25th April 2017) 
40

https://en.wikipedia.org/wiki/Judicial_activism(accessed April 25, 2017) 
41
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provisions in Part III, there can be no objection to the State 

acting in accordance with the directive principles set out in 

Part IV, but subject again to the Legislative and Executive 

powers and limitations conferred on the State under 

different provisions of the Constitution. 

In the case of Maneka v. Union of India
42

, the right to life was 

creatively interpreted as the right to live with human dignity and 

all that goes with it, namely, the bare necessities of life such as 

adequate nutrition, clothing, shelter and facilities for reading, 

writing, and expressing oneself in diverse forms, freely moving 

about mixing and commingling with fellow human beings.
43

 

A case in point where this position has been adopted in South 

Africa is Government of South Africa v. Irene Groothbom and 

ors,
44

 Court obliged the state to devise and implement a coherent, 

coordinated housing program and that in failing to provide for 

those in most desperate need, the government had failed to take 

reasonable measures to progressively realize the right to housing. 

The Court ordered that the various governments, devise, fund, 

implement and supervise measures to provide relief to those in 

desperate need. It further stated that every child has the right to 

basic nutrition, shelter and basic healthcare services‖.
45

 

4.4 Through International Courts 

The enforceability of Chapter II has been made possible by the 

international or regional courts such as the International Court of 

                                                 
42

 [1978] AIR 597 
43

Op. Cit Odusote pg 11 
44

[2000] 11 BCLR 1169 
45
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Justice, Community Court of Justice and the African Court of 

Justice and Human Rights. For example, in the case of SERAP v. 

Federal Government of Nigeria and Universal Basic Education
46

, 

the plaintiff sued in the Economic Community of West African 

States (ECOWAS) Community Court to compel government to 

enforce the right to education of Nigerians. The defendant 

submitted that the right to education is non-justiciable by virtue of 

section 18 of the CFRN 1999. The Court held that the Chapter II of 

the CFRN are not justiciable per se before the court and if they 

were, it should be heard at the Federal High Court of Nigeria but 

that the plaintiff came under Article17 of the African Charter 

which is justiciable in the Court. The court held that by virtue of 

Article 4(g) of the Revised Treaty of ECOWAS, members of 

ECOWAS state have committed themselves to adhere to the 

provisions of ACHPR. Nigeria being a signatory to both the 

ACHPR and the ECOWAS treaty comes under the jurisdiction of 

ECOWAS court. The court dismissed all the preliminary 

objections by the respondent and declared that all Nigerians are 

entitled to education as a legally enforceable human right.
47

 

 

5.0 CONCLUSION 

In South Africa, it was reported that the decision in government of 

South Africa v. Irene Groothbom and ors
48

 had a major impact on 

housing policy in South Africa.  Most municipalities put in place a 

                                                 
46
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"Grootboom allocation" in their budgets to address the needs of 

those in desperate need. The applicants were provided with basic 

amenities as a result of a settlement reached prior to the hearing of 

the case by the Constitutional Court, but the results of the decision 

for the community have been disappointing.  Further legal action 

was taken to enforce the remedy against the local government.
49

 

The case in South Africa has brought about development in its own 

way via creating a better housing scheme for the people in need. 

So also, the enforceability of Chapter II can bring about such 

development in Nigeria.  

                                                 
49
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AGIP (NIG.) LTD V. AGIP PETROLI INT’L (2010) 5NWLR 

PT. 1187 
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*
 

 

1.0 INTRODUCTION 

There are three categories of proceedings that may be brought by 

minority shareholders for the purpose of prosecuting, defending or 

discontinuing an action on behalf of the company. Firstly, there is 

the personal action provided for under Sections 300 and 301 of the 

Companies and Allied Matters Act, Cap. C20, Laws of the 

Federation of Nigeria, 2004 (hereinafter referred to as ―CAMA‖), 

it is an action brought to enforce a right personal to the plaintiff as 

a result of a wrong done to him in his capacity as a member of the 

company. (See Professor Joseph E.O. Abugu, “Principles of 

Corporate Law in Nigeria” 2014 (MIJ Professional Publishers) 

373). In relation to ultra vires acts, Section 40 of CAMA provides 

for personal action against the company by a director or a member 

where there is a provision in the memorandum of association of a 

company restricting its powers and capacity. Secondly, by virtue of 

Section 303 of the CAMA, there is the derivative action which is to 

the effect that an action may be brought in the name of, or on 

behalf of a company. The third is the independent action/separate 

action, and it relates to where a member alleges that the affairs of a 

company are being conducted in a manner that is oppressive or 
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unfairly prejudicial to, or discriminatory, or in a manner that 

disregards the interest of a member or members. 

 

2.0 FACTS 

The 1
st
 respondent, a company registered in Netherlands held 60% 

of the appellant shares; the remaining 40% were held by Nigerians. 

Subsequently, the 1
st
 respondent sold its shares to the 2

nd
 

respondent and although, the directors of the appellant were aware 

of and supported the sale, some minority shareholders of the 

appellant company regarded the sale as fraud and sought to 

challenge the sale. 

2.1At the Lower Courts 

The minority of the shareholders who were not in support 

commenced an action at the Federal High Court on the 11
th

 of 

February, 2002 and they claimed as follows: 

a. A declaration that the sale was illegal, unlawful and constitutes 

a fraud. 

b. An order nullifying and/or invalidating such purported sale, 

alienation, and/or transfer of shares from the first defendant to 

the second defendant. 

c. An order restraining the defendant from dealing in the shares of 

the plaintiff 

d. An order that the plaintiff bear the costs of the legal 

representation in the suit. 

These minority shareholders filed an ex parte motion in which they 

sought an injunctive order against the sale of shares pending the 

determination of the suit, and an order of substituted service of the 
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court processes on the 1
st
 respondent and other directors of the 

appellant through the company‘s secretary. 

On the 18
th

 of that same month, they filed another ex parte motion 

in which they sought an order pursuant to Section 303 of CAMA, 

granting leave to the applicant to bring this action in the name and 

or on behalf of the plaintiffs i.e. Agip Nigeria Plc. 

The trial court heard both motions together. It restrained the 

directors of the appellant from parting with the shares held in the 

appellant by the 1
st
 respondent pending the determination of the 

motion of notice. 

2.2 At the Court of Appeal 

The 1
st
 and 2

nd
 respondents were dissatisfied with the ruling of the 

trial court and they appealed to the Court of Appeal. Three issues 

raised on appeal are given summarily below: 

a. Whether the trial court could exercise jurisdiction over the suit 

having regard to the manner it was commenced. 

b. Whether the applicants disclosed sufficient grounds to justify 

the order for substituted service made by the trial court. 

c. Whether the applicants disclosed sufficient lease of urgency to 

justify the ex parte order of interim injunction granted by the 

trial court.  

The Court of Appeal answered all queries in the negative. 

 

2.3 The Supreme Court 

The Apex Court decision was given on 22 January 2010 and the 

major issue for consideration was whether an application for leave 
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to prosecute a derivative summons is to be commenced by 

originating summons and not otherwise. 

The Supreme Court affirmed the decision of the Court of Appeal 

while considering Section 303 of CAMA which relates to the 

commencement of a derivative action. The section states as 

follows: 

(1) Subject to the provisions of subsection (2) of this section, 

an applicant may apply to the court for leave to bring an 

action in the name or on behalf of a company, or to 

intervene in an action to which the company is a party, for 

the purpose of prosecuting, defending or discontinuing an 

action on behalf of the company. 

(2) No action may be brought and no intervention may be 

made under subsection (1) unless the court is satisfied that - 

(a) The wrongdoers are the directors who are in control and 

will not take necessary action; 

(b) The applicant has given reasonable notice to the directors 

of the company of his intention to apply to the court under 

subsection (1) of this section if the directors do not bring, 

diligently prosecute or defend or discontinue the action; 

(c) The applicant is acting in good faith; and 

(d) It appears to be in the best interest of the company that the 

action be brought, prosecuted, defended or discontinued.  

In addition to the aforementioned section, the court considered 

Rules 2(1) and (2) of the Companies proceedings Rules, 2004, and 

then decided that an application such as that stated in the foregoing 

paragraph is to be commenced by an originating summons rather 
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than a writ of summons. See; Ajao v. Alao (1986) 5 NWLR Pt. 45 

Pg. 802; Asore v. Lemanu (1994) 7 NWLR Pt. 356 Pg. 284; 

Udenev. Ugwu (1997) 3 NWLR Pt. 491 pg. 57.''Per ADEKEYE, 

J.S.C. (Pp. 35-36, paras. F-B). 

Rules 2(1) and (2) of the Companies Proceedings Rules are to the 

effect that: 

(1) Except in the case of the application mentioned in Rules 5 

and 6 of these Rules, and applications made in proceedings 

relating to winding up of companies, every application 

made under the Act shall be made by originating summons. 

These Sections relate to Summons for direction, and 

Inquiry as to debts, whereby the company is to make a list 

of creditors. 

(2) An originating summons under these Rules shall be in 

Form 1 specified in the Schedule to these rules.  

2.3.1 Ratio Decidendi 

The main theme that flows through this case is ―thorough 

compliance with the rules of court,‖ and where any proceedings 

are begun other than as provided by the Rules, such proceedings 

trail the path of being rendered incompetent. It is trite law that 

once there is a defect in competence, it is fatal to the suit and the 

proceedings are a nullity. See Madukou v Nkemdilim, (1962)2 

SCNLR 341. In this instance, it is regarded as imperative to effect 

service of process on a party out of jurisdiction, this is because 

non-compliance denies the other party the opportunity to present 

his case and be heard. Here, the issue of Right to Fair Hearing is 

raised although very briefly in the judgment. 
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Also, a court is not a charitable organization and as such, it cannot 

award what was not claimed. Thus, leave to serve the writ of 

summons on the 1
st
 respondent at its registered office in 

Amsterdam was not sought in the two ex parte motions filed at the 

trial court. Consequently, the trial court erred when it granted leave 

to serve the writ of summons on the 1
st
 respondent out of 

jurisdiction in Amsterdam. 

The effect of the provision of section 303 of CAMA is to deprive 

directors of a company the power to authorize bringing of an 

action in the name of the company. That action is brought by the 

minority shareholder in the name of the company. 

Furthermore, accessing the trial court by an originating summons 

was the due process of law and condition precedent to be satisfied 

by the applicants in the derivative action before the trial court 

could exercise jurisdiction in respect of their suit. However, failure 

to commence their suit by originating summons robbed the trial 

court of jurisdiction to hear the same. 

In addition, the refusal of the Court of Appeal to grant the relief 

sought in the cross appeal is because the ground of appeal relates 

to the issuance and service of the writ of summons and as such, is a 

ground of law.  

 

3.0 CONCLUSION 

A derivative summons also known as a shareholder derivative suit, 

is a form of representative action which is permitted for the 

plaintiff, not in order to defend his fellow shareholders rights but to 

defend the corporation‘s rights. (See Professor Joseph E.O. Abugu, 

“Principles of Corporate Law in Nigeria” 2014 (MIJ Professional 
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Publishers) 375). Indeed, the rule has been described as an 

―affront‖ to the Rule in Foss v. Harbottle, (1846) 2 Hare, this is 

because actions are brought to enforce corporate rights on the 

grounds of fraud done by the majority shareholders. The rule is to 

the effect that (a) the proper plaintiff in an action for a wrong done 

to a company is prima facie, the company itself; and (b) where the 

alleged wrong is a transaction which might be made binding by a 

simple majority, no individual member is allowed to maintain an 

action. This is based on the rationale that if the majority is in 

favour of what has been done, then no wrong has been done to the 

company and there is nothing in respect of which anyone can sue. 

Following the reasoning of the Court of Appeal and the Supreme 

Court in this case, it is in the Writer‘s opinion that the case of 

AGIP v AGIP was correctly decided. It is trite law that where a 

condition precedent needs to be fulfilled before a suit is 

commenced, and same is not fulfilled, the effect is to the end that it 

is prejudicial to the continuance thereof and determination of the 

case. In the instant case, the plaintiffs failed to commence their suit 

by originating summons as required by Rules 2(1) and (2) of the 

Companies Proceedings Rules, 2004. 
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ANTICOMPETITIVE PRACTICES AND ITS EFFECT ON 

THE CONSUMER  

OLUBOBA OLUWASEYI
*
 

 

1.0 INTRODUCTION 

Competition is a major driver of performance and innovation. It 

benefits everyone by giving us access to choose from an array of 

various products at affordable prices. Competition encourages the 

adoption of innovation as companies evolve and new ideas flourish 

in the marketplace. Competition can generally be referred to as the 

activity or condition of striving to gain or win, by defeating or 

establishing superiority over others for leadership or profit. In 

economics, it is the rivalry in which every seller tries to get what 

other sellers are aspiring for at the same time, which includes, but 

is not limited to, sales, profit, and market share, by offering the 

best practicable combination of price, quality and service. Where 

the market information flows freely, competition regulates and 

maintains the balance between demand and supply. Fair 

Competition is a situation in which the competition between 

companies or businesses is based on factors like quality, price and 

customer service, and not on practices which are condemned by 

the public or law like predatory pricing or bashing of competitors. 

Anticompetitive practices, sometimes known as restrictive 

practices, are methods or unwholesome avenues used by firms and 
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organizations to prevent or restrict competition in the market. The 

main objective of these practices is to increase prices so the firms 

partaking in them can benefit from higher revenue. Under the 

Competition Act enacted in India, an anti-competitive practice is 

defined as any practice that has, is intended to have, or is likely to 

have the effect of restricting, distorting or preventing competition. 

Although anticompetitive practices usually profit those who 

practice them, they are often believed to have a negative effect on 

the economy as a whole, and to put competing firms at a 

disadvantage as well as consumers who are not able to avoid their 

effects. For these reasons, most countries have Competition laws to 

prevent anti-competitive practices and aid government regulators 

in the enforcement of these laws. 

Competition Laws are laws that stand to promote or seek to 

maintain market competition by regulating anti-competitive 

conduct by companies. They are implemented through public and 

private enforcement. Competition law is known as anti-trust law in 

the United States and as anti-monopoly law in China and Russia. 

In previous years, it has been known as Trade practices law in the 

United Kingdom and Australia. The history of competition law 

goes way back to the Roman Empire. The business practices of 

market traders, guilds,  and governments have always been subject 

to scrutiny, and sometimes severe sanctions. Since the 20th 

century, competition law has become a subject of global interest. 

The two largest and most influential competition regulation 

systems are United States Antitrust Law and European Union 

Competition Law. 

Some of these anticompetitive practices include the following;  
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 Dumping: This refers to the process by which a company 

sells its products or services at a loss, in a bid to force other 

sellers out of the market so as to gain the freedom to raise 

prices as they wish.  

 Exclusive dealing: This is a situation in which wholesalers 

and retailers enter into agreements to get supplies from just 

one company with the understanding that no other 

distributor would have access to the goods in that 

geographic location.  

 Price Fixing: This is the process whereby agreements are 

made between companies to set prices or rate of 

production, thereby dismantling the free market. 

 Tying: In this circumstance, two naturally unrelated goods 

are ‗tied‘ in the sense that they must now be purchased on 

the condition that they are purchased together.  

 Refusal to Deal: In situations like this, competitors agree 

to boycott or avoid partnerships with other vendors or 

companies.  

 Disparaging: This is when false claims or statements are 

made against other competitors so as to lure consumers 

away.  

 

2.0 REGULATORY FRAMEWORK 

In Nigeria today, there is no single comprehensive competition law 

but there are provisions on competitive practices in different 

Legislations with the most extensive of these antitrust provisions 

currently being in the Nigerian Communications Act. For example, 
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Parts II, VI and VII, Sections 26, 80-82 of the Electric Power 

Sector Reform Act, 2005 has Statutory provisions which provide 

guidelines concerning consumer service and protection, license 

performance, with competition and market power provisions as 

well. In the Aviation industry, the Nigerian Civil Aviation 

Authority has the authority to investigate cases of unfair or 

deceptive trade practices, or methods of competition including the 

pricing of airline tickets.
1
 It also makes provisions for requisite 

disciplinary actions, as many other jurisdictional laws alike.  

However, there is a bill in motion regarding the subject. The Bill 

presently before the National Assembly combines the regulation of 

Competition and Consumer Protection. Competition law is not 

strictly about consumer protection or trading standards alone, 

although both may benefit from the application of competition law. 

The current Bill is for an Act ―to repeal the Consumer Protection 

Act, Cap C25, LFN, 2004 and establish the Federal Competition 

and Consumer Protection Commission, and the Competition and 

Consumer Protection Tribunal; for the development and promotion 

of fair, efficient and competitive markets in the Nigerian economy, 

facilitate access by all citizens to safe products, secure the 

protection of rights for all consumers in Nigeria and for other 

related matters.‖
2
 

 

 

 

                                                 
1
Section 30(4) (i) of the Civil Aviation Act, 2006 

2
See the House of Representatives Bill No. HB. 15.07.60 of 24th August, 2015. 

 



(2017) 3 Journal of the Mooting Society University of Lagos 

140 

 

3.0 CONCLUSION 

The effects these practices have on the consumers as well as other 

competitors are usually felt in the long run. Anticompetitive 

practices reduce the availability of various products and restrict the 

choice of the consumers. They only have access to the top 

competitors and their products, which if below the standard of 

want, leaves them with no alternative and which also means that 

small businesses will suffer and most likely be closed down. It puts 

the consumers at the mercy of the competitors in relation to price 

fluctuations and availability of goods. There is little or nothing that 

can be done individually especially during price fixings. The 

quality of products and services begin to dwindle as various 

competitors are knocked off along the way and there is no new 

innovative attempt to outwit the other.  

The area of Anticompetitive practices and Competition law is very 

critical because at the end of the day it‘s the consumers that suffer, 

due to the fact that they have no choices.  So it is important for the 

government to prioritize this so that the forces of demand and 

supply can play, and consumers ultimately have choices. 
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HUMAN RIGHTS BASED APPROACH TO THE 

PROTECTION OF INTERNALLY DISPLACED PERSONS 

IN NORTH EASTERN NIGERIA 

IGBINOBA OSARO OSAMUEDE
*
 

 

ABSTRACT 

Displacement is a problem that is very rampant in the North-

Eastern part of Nigeria due to Natural disasters, Civil wars, and 

particularly due to the severe attacks and terrorism by Boko 

Haram insurgents. These people are forced to leave places they 

have come to consider as their home to places that are not 

conducive and are prone to ill health and malnutrition.  This 

article will be discussing; Who internally displaced people are?, 

the depraved conditions in which they live , infringement of their 

fundamental human rights, the neglect and failure on the part of 

the Government to enact Statutes addressing them specifically, as 

well as solutions and recommendations on how their rights can be 

protected by the Government. 

 

1.0 INTRODUCTION 

The concept of Internally Displaced Persons (IDPs) describes 

situations in which individuals and groups are compelled or 

obliged to leave and remain away from their homes, but remain in 
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the confines of, or within the borders of their own countries
1
. This 

differentiates them from refugees who are also compulsorily 

evacuated but across internationally recognized state border
2
. They 

become reliant on others for food, clothes and shelter, and are 

denied access to healthcare, education, employment, economic 

activities etc. Usually, people become displaced due to civil wars, 

natural disasters, armed conflict, terrorism and insurgency, etc.  

United Nations Guiding Principles affords a working definition of 

IDPs as; 

People or groups of people who have been forced or 

obliged  to flee their home or place of habitual residence in  

particular, as a result of, or in order to avoid the effects of 

armed conflict, situations of generalized violence, 

violations of human right or natural or human-made 

disaster and who have not crossed an internationally 

recognized state border.
3
 

 

2.0 INFRINGEMENT OF THE RIGHTS OF INTERNALLY 

DISPLACED PEOPLE 

Internally Displaced Persons (IDPs), due to their vulnerability, are 

usually mal-nourished, raped, sick, and have no means of 

livelihood. Due to these factors, some of them are forced to go into 

prostitution and robbery. As a result, their rights such as the right 

to life, dignity of the human person, personal liberty, and freedom 

                                                 
1
 Internal displacement in Nigeria and the case for Human Rights Protection of 

Displaced Persons, senior lecturer, former head of public and international law, 

Faculty of law, University of Calabar, Nigeria. 
2
 ibid 

3
 Analytical Report of the Secretary-General on Internally Displaced Persons, 

E/CN.4/1999/23,14 February 1992 para 17 
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of movement amongst others, have been infringed upon and sadly, 

there are no international instruments or domestic laws in the case 

that directly address them or protect them.  

While the act of displacement on IDPs themselves may often 

violate the human rights of those affected, the subsequent loss of 

access to homes, lands, livelihood, personal documentation, family 

members and social media can affect the ability of IDPs to assert 

and enjoy a range of fundamental rights.
4
 

During internal conflicts, displaced victims are confronted with a 

wide range of physical and psychological trauma to their persons, 

coupled with the loss of their homes and other life time 

investments. Abduction, sexual slavery, forced recruitment, and 

other major violations of human rights have affected thousands of 

women, children, and families.
5
 Boko Haram atrocities have 

occasioned more than enough of these violations on IDPs. 

Relocating them to safe places (IDP Camps) alone is far from 

returning them to status quo. In Nigeria, owing to multiple factors, 

compensating victims for loss of home and other tangible 

properties in particular is yet to arouse the needed attention it 

deserves as the Government‘s primary attention has continually 

been overwhelmed by the need to provide immediate succour.
6
 

                                                 
4
 Erin Mooney, The Concept of Internal Displacement and the case for Internally 

Displaced persons as a category of concern, ‗‘ Refugee Survey Quarterly 24, no 

3 (2005): p.9-26 
5
 Nigeria: Protection sector, Factaheet, www. Globalprotectioncluster.org/_... 

(Last assessed 22
nd

 Feb. 2016). 
6
Ekpa, Shedrack, Dahlan, Nuarrual H.M., Towards the Evolution of Right to 

Reparation for loss of Housing and Property of Internally Displaced Persons 

(IDPs) in Nigeria; http:/www.mcser.org/journal/index.php/mjss/article/view/628 

(last assessed 22
nd

 Feb 2016). 
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The activities of the deadly Islamic terrorist sect, through their 

bombings and kidnappings; have cost more than 4,000 lives; 

displaced close to two million people, destroyed hundreds of 

schools and government buildings, and devastated an already 

ravaged economy in the North-East, one of Nigeria‘s poorest 

regions.
7
 

 

3.0 INTERNATIONAL PROVISIONS ON THE 

PROTECTION OF INTERNALLY DISPLACED PEOPLE 

(IDP) 

In view of the negative effect of internal displacements on victims, 

the United Nations has facilitated domestic responses to internal 

displacement through humanitarian assistance provided by its 

specialized agencies and more importantly, through the 

identification of the rules of international law that govern the 

responses of all states to displacement.
8
 These principles reflect, 

and are consistent with, international human rights law and 

international humanitarian law.
9
 

                                                 
7
 Supra 

8
Guiding principles on internal displacements, which were presented to the UN 

commission on Human Rights in 1988. 
9
 These efforts have been strengthened since 2006 with the gradual 

implementation of a reform of the humanitarian system composed of three 

components (1) Creation of a central emergency Relief Fund (CERF); 

(2) improved support for UN resident and humanitarian co-ordinators; and (3) 

Introduction of the cluster approach by designating clusters with an agency 

responsible for leading the cluster at the international as well as the country 

levels and for acting as provider of last resort if no other organisations are 

available in a given situation to undertake necessary cluster activities. The 

clusters and designated agencies are nutrition (UNICEF), health (WHO), shelter 

in conflict for IDPs (UNHCR), camp co-ordination in conflict for IDPs 

(UNCHR), protection in conflict for IDPs(UNHCR), LOGISTICS(WFP), 

telecoms (OCHA/UNICEF/WFP), early recovery (UNDP) and education 

(UNICEF) 
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At the regional level, the 2006 Pact on security, stability and 

development in the Great Lakes region of Africa includes a 

protocol obliging signatory states to enact national legislation, to 

incorporate the guiding principles in their legal frame work. Other 

regional organizations including the African Union, the 

Organization of American States and the Council of Europe have 

called upon their member states to use the guiding principles and 

incorporate them into their domestic laws and policies.
10

 

As regards the responsibility of states affected by the displacement, 

the Guiding Principles rest on two key tenets; 

First, sovereignty entails not only the right of each state to conduct 

its own affairs but also the primary duty and responsibility to 

provide protection and assistance without discrimination to its 

population including the internally displaced, in accordance with 

international human right and humanitarian law.
11

 

Second, while those displaced within their own country remain 

entitled to the full protection of rights available to the population in 

general, displacement gives rise to particular vulnerabilities on the 

part of those affected. Therefore, in order to ensure that the 

displaced are not deprived of their human rights, states are 

obligated to provide special measures of protection and assistance 

to IDPs that correspond to these vulnerabilities, in order to ensure 

                                                 
10

 In 1999, the commission of the organisation of African Unity (OAU), now 

reconstituted as the African Union (AU), formally acknowledged and expressed 

appreciation for the Guiding principles. The AU is presently (in 2008) in the 

process of drafting a binding convention on internal displacement in Africa. 
11

 Guiding principle 3.1 
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that IDPs are treated equally with respect to non-displaced 

citizens.
12

 

The Guiding Principles describe in detail the guarantees available 

to internally displaced persons that must be provided, both in order 

to prevent arbitrary displacement, and to mitigate and end it when 

it occurs.  They cover all phases of displacement, including 

measures of protection against being displaced, protection during 

displacement, and rights relevant in the post-displacement phase 

when return. The Guiding Principles set out standards pertaining to 

the delivery of humanitarian assistance and are grounded in 

existing human rights and humanitarian law standards. Thus, they 

reflect existing rules and clarify how they apply to internal 

displacements settings instead of creating new obligations.
13

 This 

approach has facilitated rapid international acceptance in the 

domestic order of displacement-affected countries. 

 

4.0 THE CURRENT STATUS AND CHALLENGE OF IDPs 

IN NIGERIA 

The North Eastern part of Nigeria, comprising States like 

Borno,Yobe and Adamawa, have been experiencing a lot of attacks 

from Boko Haram, the most dangerous terrorist group in Nigeria. 

Thus, a large number of the inhabitants have been internally 

displaced. 

                                                 
12

 Guiding principle 1.1 and 4 
13

 The provision of international human rights and humanitarian law providing 

the normative  basis of each of the principles are described in Walter Kalim, 

Guiding principles on Internal Displacement: Annotation, 2
nd

 ed., studies in 

Transnational legal policy 38(American society of International law and 

bookings institution, 2008) (www.asil.org/pdfs/stlp.pdf) 
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Over the years, the growing number of IDPs in Nigeria has been 

greatly alarming. Besides, Nigeria is also prone to natural disasters 

such as; flood occasioned by the release of water from the Lado 

Dam in Cameroon, and community clashes which have spawned 

and continue to cause displacement all across its territory. 

According to the Internal Displacement Monitoring Centre 

(IDMC), as at 2013, 3.3 million people were displaced in Nigeria, 

essentially as a result of insurgency. It has also recorded 1,538,982 

IDPs in Nigeria as of April 2015. As at December 2015, the total 

number of IDPs identified in Adamawa, Bauchi, Gombe, Taraba 

and Yobe amounted to 2,152,000 people.
14

 The vast majority of 

IDPs identified in the above mentioned states have been displaced 

because of insurgency (91.98%), a smaller number were forced to 

leave their place of origin because of community clashes (7.96%) 

or natural disaster (0.06).
15

  In Borno, 24.2% of the population was 

displaced in 2015 following the increase in violence in this state 

since the beginning of the year. 

A large number of IDPs in the north east Nigeria live with relatives 

and friends. 87% of IDPs live with host communities and 13% live 

in camps or camp settings. The situation in other states is quite 

different, while there are no identified camps in Yobe, Bauchi, and 

Gombe, 12% of the IDP population in Adamawa and 18% of IDPs 

in Borno live in camps or camp like settings.
16
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 IDPs in Nigeria, dailytimes.ng/protecting-internally displaced-persons/last 

assessed 23
rd

 Feb. 2016; Supra note 4. 
15

 IDMC-Nigeria IDP Figures Analysis, http:// www.internal-

displacement.org/sub-saharan-africa/nigeria/figures-analysis (last assessed 4th 

Match 2016). 
16

 Ibid 

http://www.internal-displacement.org/sub-saharan-africa/nigeria/figures-analysis
http://www.internal-displacement.org/sub-saharan-africa/nigeria/figures-analysis
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Besides, women and children remain the most vulnerable to sexual 

and gender based violence. There have been reported instances of 

rape, sexual harassment, forced marriage, infant marriage, sexual 

diseases and uncontrolled birth occasioning high infant mortality in 

make-shift IDP camps in Nigeria.
17

 The needs of children are 

highly disregarded in armed conflict situations and this is the case 

in Nigeria. Children are being exposed to enhanced risk of abuse, 

forceful conscription by insurgents as child soldiers, suicide 

bombers, sex slaves and abrupt discontinuation with their 

education. 

Some IDPs have access to food distribution everyday while others 

receive irregular food distribution. On the other hand, some IDPs 

never have food distribution. Malnutrition in the conflict area 

continues to rise as there is limited access to food in this 

situation.
18

 This is mainly because no comprehensive statistics of 

IDPs exist in Nigeria as not all displaced persons are accounted 

for. 

4.1 The need for Nigeria to have a legal and institutional 

framework to protect the IDPs from exploitation 

The protection of IDPs rights demands the same measures as are 

necessary to protect the rights of all citizens regardless of whether 

or not they are displaced. The enactment of certain legislations will 

serve as a holistic means of implementing the right of liberty and 

security of person. It will set out the protections against precarious 
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 IDP Protection strategy 

2015,www.humanitarianresponse.info/en/operations/Nigeria/docunment/idp-

protectioin-strategy-2015-0 (last assessed 22
nd

 Feb.2016). 
18

 Nigeria: Displacement, www.start-network.org/.../150408-ACAP. (Last 

assessed 22
nd

 Feb.2016). 

http://www.start-network.org/.../150408-ACAP
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situations affecting a vulnerable group such as IDPs. Nigeria 

presently has no legislation that deals explicitly with IDPs and 

there is no specific institution equipped to handle matters relating 

to IDPs. 

Due to the unavailability of any legal and institutional framework 

for tackling the depraving conditions of the IDPs, a momentary 

remedy was attempted to provide a solution to the menace. The 

Government set up a committee to draft a national policy on IDPs, 

to assist in the registration and issuance of identity cards, 

prevention or reduction in instances of internal displacement and 

allocation of responsibilities to agencies and organs of 

government, non-government and civil society. 

The National Policy on Internally Displaced Persons was prepared 

and presented to the government in 2011, but it is yet to be adopted 

till today. This policy is based on the United Nations Guiding 

Principles on Internal Displacement of 1998 and the African Union 

Convention for the Protection and Assistance of Internally 

Displaced Persons in Africa.
19

 

The policy aims to guide the different branches of government, 

donors and humanitarian agencies in preventing displacement and 

providing protection and assistance to those displaced. It begins by 

reaffirming the fundamental human rights of all its citizens under 

the 1999 constitution and recognizes the vulnerabilities of women 

and children, and accords them special guarantees. It then includes 

measures to protect against being displaced and sets out standards 
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The Kampala convention of 2009 which entered into force on the 20
th

 of 

December 2012. 
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pertaining to the delivery of humanitarian assistance by national 

and international humanitarian agencies. 

 

5.0 CONCLUSION AND RECOMMENDATION 

It is very saddening that there is no international binding treaty 

protecting the rights of the IDPs, however, in 1998, the UN 

General Assembly and the UN Commission on Human Rights took 

note of the Guiding Principles on Internal Displacement. While 

these Guiding Principles do not constitute a binding instrument, 

they have received large support from the international 

community. 

More recently, in 2009, the African Union adopted the Kampala 

Convention on Internally Displaced Persons. In Nigeria, it is only 

when a legal order has been created that the Internally Displaced 

People will be protected. Despite Nigeria‘s ratification of the 

Kampala convention, it is yet to be domesticated; this important 

instrument will go a long way to address the dreadful situations of 

IDPs in Nigeria. Recently, the Speaker of the Nigerian House of 

Representatives, Hon. Yakubu Dogara stated that efforts by the 

legislature were on top gear by the relevant communities in the 

house to ensure a legal system for protection of the rights of IDPs 

and also to ensure that Nigeria domesticates the Kampala 

convention.
20

 

However, with the recent conquer of the Boko Haram insurgents 

by the Nigerian Army and the statement of Hon.Yakubu Dogara on 
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 Internally Displaced Persons in Nigeria, 

www.news24.com.ng/National/News/Laws-to-protect-rights -of-idps-will-soon-

be-enacted-dogara-20160223 (last assessed 23rd Feb 2016). 
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the intention to domesticate the Kampala Convention; there is hope 

that very soon, their rights will be protected. 

Also, nations like Azerbaijan, Bosnia & Herzegovina, Columbia, 

Croatia, Georgia, and the Russian Federation have enacted certain 

Laws protecting IDPs with measures to prevent displacement. 

They include; the registration of those entitled to the status, 

provision of beneficiaries with social, economic and legal 

assistance to safeguard rights endangered by displacement, and 

supporting the implementation of durable solutions.
21

 Nigeria 

should likewise strive to enact laws protecting IDPs in the North 

Eastern part of Nigeria. 
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