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1.0 INTRODUCTION 

There are three categories of proceedings that may be brought by 

minority shareholders for the purpose of prosecuting, defending or 

discontinuing an action on behalf of the company. Firstly, there is 

the personal action provided for under Sections 300 and 301 of the 

Companies and Allied Matters Act, Cap. C20, Laws of the 

Federation of Nigeria, 2004 (hereinafter referred to as “CAMA”), it 

is an action brought to enforce a right personal to the plaintiff as a 

result of a wrong done to him in his capacity as a member of the 

company. (See Professor Joseph E.O. Abugu, “Principles of 

Corporate Law in Nigeria” 2014 (MIJ Professional Publishers) 

373). In relation to ultra vires acts, Section 40 of CAMA provides for 

personal action against the company by a director or a member 

where there is a provision in the memorandum of association of a 

company restricting its powers and capacity. Secondly, by virtue of 

Section 303 of the CAMA, there is the derivative action which is to 

the effect that an action may be brought in the name of, or on behalf 

of a company. The third is the independent action/separate action, 

and it relates to where a member alleges that the affairs of a company 

are being conducted in a manner that is oppressive or unfairly 
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prejudicial to, or discriminatory, or in a manner that disregards the 

interest of a member or members. 

 

2.0 FACTS 

The 1st respondent, a company registered in Netherlands held 60% 

of the appellant shares; the remaining 40% were held by Nigerians. 

Subsequently, the 1st respondent sold its shares to the 2nd respondent 

and although, the directors of the appellant were aware of and 

supported the sale, some minority shareholders of the appellant 

company regarded the sale as fraud and sought to challenge the sale. 

2.1At the Lower Courts 

The minority of the shareholders who were not in support 

commenced an action at the Federal High Court on the 11th of 

February, 2002 and they claimed as follows: 

a. A declaration that the sale was illegal, unlawful and constitutes 

a fraud. 

b. An order nullifying and/or invalidating such purported sale, 

alienation, and/or transfer of shares from the first defendant to 

the second defendant. 

c. An order restraining the defendant from dealing in the shares of 

the plaintiff 

d. An order that the plaintiff bear the costs of the legal 

representation in the suit. 

These minority shareholders filed an ex parte motion in which they 

sought an injunctive order against the sale of shares pending the 

determination of the suit, and an order of substituted service of the 
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court processes on the 1st respondent and other directors of the 

appellant through the company’s secretary. 

On the 18th of that same month, they filed another ex parte motion 

in which they sought an order pursuant to Section 303 of CAMA, 

granting leave to the applicant to bring this action in the name and 

or on behalf of the plaintiffs i.e. Agip Nigeria Plc. 

The trial court heard both motions together. It restrained the 

directors of the appellant from parting with the shares held in the 

appellant by the 1st respondent pending the determination of the 

motion of notice. 

2.2 At the Court of Appeal 

The 1st and 2nd respondents were dissatisfied with the ruling of the 

trial court and they appealed to the Court of Appeal. Three issues 

raised on appeal are given summarily below: 

a. Whether the trial court could exercise jurisdiction over the suit 

having regard to the manner it was commenced. 

b. Whether the applicants disclosed sufficient grounds to justify the 

order for substituted service made by the trial court. 

c. Whether the applicants disclosed sufficient lease of urgency to 

justify the ex parte order of interim injunction granted by the 

trial court.  

The Court of Appeal answered all queries in the negative. 

 

2.3 The Supreme Court 

The Apex Court decision was given on 22 January 2010 and the 

major issue for consideration was whether an application for leave 
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to prosecute a derivative summons is to be commenced by 

originating summons and not otherwise. 

The Supreme Court affirmed the decision of the Court of Appeal 

while considering Section 303 of CAMA which relates to the 

commencement of a derivative action. The section states as follows: 

(1) Subject to the provisions of subsection (2) of this section, an 

applicant may apply to the court for leave to bring an action 

in the name or on behalf of a company, or to intervene in an 

action to which the company is a party, for the purpose of 

prosecuting, defending or discontinuing an action on behalf 

of the company. 

(2) No action may be brought and no intervention may be made 

under subsection (1) unless the court is satisfied that - 

(a) The wrongdoers are the directors who are in control and will 

not take necessary action; 

(b) The applicant has given reasonable notice to the directors of 

the company of his intention to apply to the court under 

subsection (1) of this section if the directors do not bring, 

diligently prosecute or defend or discontinue the action; 

(c) The applicant is acting in good faith; and 

(d) It appears to be in the best interest of the company that the 

action be brought, prosecuted, defended or discontinued.  

In addition to the aforementioned section, the court considered 

Rules 2(1) and (2) of the Companies proceedings Rules, 2004, and 

then decided that an application such as that stated in the foregoing 

paragraph is to be commenced by an originating summons rather 

than a writ of summons. See; Ajao v. Alao (1986) 5 NWLR Pt. 45 
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Pg. 802; Asore v. Lemanu (1994) 7 NWLR Pt. 356 Pg. 284; Udenev. 

Ugwu (1997) 3 NWLR Pt. 491 pg. 57.''Per ADEKEYE, J.S.C. (Pp. 

35-36, paras. F-B). 

Rules 2(1) and (2) of the Companies Proceedings Rules are to the 

effect that: 

(1) Except in the case of the application mentioned in Rules 5 

and 6 of these Rules, and applications made in proceedings 

relating to winding up of companies, every application made 

under the Act shall be made by originating summons. These 

Sections relate to Summons for direction, and Inquiry as to 

debts, whereby the company is to make a list of creditors. 

(2) An originating summons under these Rules shall be in Form 

1 specified in the Schedule to these rules.  

2.3.1 Ratio Decidendi 

The main theme that flows through this case is “thorough 

compliance with the rules of court,” and where any proceedings are 

begun other than as provided by the Rules, such proceedings trail 

the path of being rendered incompetent. It is trite law that once there 

is a defect in competence, it is fatal to the suit and the proceedings 

are a nullity. See Madukou v Nkemdilim, (1962)2 SCNLR 341. In 

this instance, it is regarded as imperative to effect service of process 

on a party out of jurisdiction, this is because non-compliance denies 

the other party the opportunity to present his case and be heard. 

Here, the issue of Right to Fair Hearing is raised although very 

briefly in the judgment. 

Also, a court is not a charitable organization and as such, it cannot 

award what was not claimed. Thus, leave to serve the writ of 
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summons on the 1st respondent at its registered office in Amsterdam 

was not sought in the two ex parte motions filed at the trial court. 

Consequently, the trial court erred when it granted leave to serve the 

writ of summons on the 1st respondent out of jurisdiction in 

Amsterdam. 

The effect of the provision of section 303 of CAMA is to deprive 

directors of a company the power to authorize bringing of an action 

in the name of the company. That action is brought by the minority 

shareholder in the name of the company. 

Furthermore, accessing the trial court by an originating summons 

was the due process of law and condition precedent to be satisfied 

by the applicants in the derivative action before the trial court could 

exercise jurisdiction in respect of their suit. However, failure to 

commence their suit by originating summons robbed the trial court 

of jurisdiction to hear the same. 

In addition, the refusal of the Court of Appeal to grant the relief 

sought in the cross appeal is because the ground of appeal relates to 

the issuance and service of the writ of summons and as such, is a 

ground of law.  

 

3.0 CONCLUSION 

A derivative summons also known as a shareholder derivative suit, 

is a form of representative action which is permitted for the plaintiff, 

not in order to defend his fellow shareholders rights but to defend 

the corporation’s rights. (See Professor Joseph E.O. Abugu, 

“Principles of Corporate Law in Nigeria” 2014 (MIJ Professional 

Publishers) 375). Indeed, the rule has been described as an “affront” 

to the Rule in Foss v. Harbottle, (1846) 2 Hare, this is because 
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actions are brought to enforce corporate rights on the grounds of 

fraud done by the majority shareholders. The rule is to the effect that 

(a) the proper plaintiff in an action for a wrong done to a company 

is prima facie, the company itself; and (b) where the alleged wrong 

is a transaction which might be made binding by a simple majority, 

no individual member is allowed to maintain an action. This is based 

on the rationale that if the majority is in favour of what has been 

done, then no wrong has been done to the company and there is 

nothing in respect of which anyone can sue. 

Following the reasoning of the Court of Appeal and the Supreme 

Court in this case, it is in the Writer’s opinion that the case of AGIP 

v AGIP was correctly decided. It is trite law that where a condition 

precedent needs to be fulfilled before a suit is commenced, and same 

is not fulfilled, the effect is to the end that it is prejudicial to the 

continuance thereof and determination of the case. In the instant 

case, the plaintiffs failed to commence their suit by originating 

summons as required by Rules 2(1) and (2) of the Companies 

Proceedings Rules, 2004. 

 


