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RIGHT TO INTERNET ACCESS: THE NEED TO BE 

RECOGNISED BY THE AFRICAN UNION 

OMONIYI OLUWAPELUMI CHISOM* 

 

ABSTRACT 

The right to internet access has been left fallow since the first 

kilobyte was sent from Africa. Today, Africa is one of the largest 

consumers of online content. With a large amount of “Netizens” 

residing physically and virtually, the right to internet access is 

slowly being birthed. This right takes into cognisance the need for 

states to bridge the digital divide and ensure access to the internet 

is unfettered. In Africa, instances have sprung where the 

Government of a Country incessantly tampered with such access, an 

encroachment on the right in question. This Paper serves as the first 

step, and it is hoped that the African Union in conjunction with Civil 

Societies and Member states will take the second in order for such 

infringements to be a thing of the past.  

 

1.0 INTRODUCTION 

As the world grows bigger through its population, so does the 

number of rights admissible in a court of law. From socio economic 

rights to human rights to civil rights, the lines that differentiate rights 

from needs have been steadily blurred. Due to these global changes, 

the Right to Internet Access sprung forth. The right to internet access 
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or the right to broadband, simply put, is the view that all people must 

be able to access the internet in order to exercise their rights to 

freedom of expression and opinion, and other fundamental human 

rights; that states have a responsibility to ensure that internet access 

is broadly available and not unreasonably restricted.   The World 

Summit on the Information Society1 (WSIS) came to a confluence 

on the 3rd of December, 2003, when government, businesses and 

civil society representatives who graced the conference, resonated 

with one voice that the only way Human Rights can be bolstered and 

ensured is through the Information Society. In its Declaration of 

Principles it clearly stated that; 

We, the representatives of the peoples of the world, 

assembled in Geneva from 10–12 December, 2003 for the 

first phase of the World Summit on the Information Society, 

declare our common desire and commitment to build a 

people-centered, inclusive, and development-oriented 

Information Society, where everyone can create, access, 

utilize, and share information and knowledge; enabling 

individuals, communities and peoples to achieve their full 

potential in promoting their sustainable development and 

improving their quality of life, premised on the purposes and 

principles of the Charter of the United Nations and 

respecting fully, and upholding the Universal Declaration of 

Human Rights2 

 

                                                 
1 A United Nations Summit 
2  Article 1, "Declaration of Principles", WSIS-03/GENEVA/DOC/4-E, World 

Summit on the Information Society, Geneva, 12 December 2003 

https://en.wikipedia.org/wiki/Universal_Declaration_of_Human_Rights
https://en.wikipedia.org/wiki/Universal_Declaration_of_Human_Rights
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The WSIS Declaration of Principles also took into cognizance, the 

key role Information Society plays in ensuring the right to Freedom 

of Expression; how it should be used as a platform for every 

individual to participate, taking into consideration that no human 

should be excluded from the benefits of the Information Society.3 

Communication was termed as a “fundamental social process,” a 

“basic human need” and the “foundation of all social organizations.” 

Thus, Information Society being the modern form of 

communication, can be clearly seen to be the “fundamental social 

process”, the “basic human need” and the “foundation of all social 

organizations” of the 21st Century. 

After the World Summit, the United Nations Special Rapporteur on 

the Promotion and Protection of the Right to Freedom of 

Expression, Frank La Rue, submitted a report4 to the United Nation 

Humans Rights Committee on the 11th of May, 2011 which 

highlighted key inclinations and challenges; “to the right of all 

individuals to seek, receive and impart information and ideas of all 

kinds through the Internet."   

                                                 
3 We reaffirm, as an essential foundation of the Information Society, and as 

outlined in Article 19 of the Universal Declaration of Human Rights, that 

everyone has the right to freedom of opinion and expression; that this right 

includes freedom to hold opinions without interference and to seek, receive and 

impart information and ideas through any media and regardless of frontiers. 

Communication is a fundamental social process, a basic human need and the 

foundation of all social organization. It is central to  the Information Society. 

Everyone everywhere should have the opportunity to participate and no one 

should be excluded from the benefits the Information Society offers."  
4Report of the Special Rapporteur on the promotion and protection of the right 

to freedom of opinion and expression, Frank La Rue , Human Rights Council, 

Seventeenth session Agenda item 3, United Nations General Assembly, 16 May 

2011. 
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The report made 88 recommendations, combing and proffering 

different methods to secure the right to freedom of expression 

online, how to protect access to the internet for all, respect online 

anonymity, adopt privacy and data protection laws, and to 

decriminalize defamation. Frank La Rue explained clearly that; 

The Internet enables individuals to seek, receive and impart 

information and ideas of all kinds instantaneously and 

inexpensively across national borders. By vastly expanding 

the capacity of individuals to enjoy their right to freedom of 

opinion and expression, which is an “enabler” of other 

human rights, the Internet boosts economic, social and 

political development, and contributes to the progress of 

humankind as a whole.5 

The Special Rapporteur also called on States to ensure that the right 

to Internet Access is maintained at all times, even in times of 

political unrest.6 In his final recommendations of the report, La Rue 

held that; 

The Internet has become an indispensable tool for realizing 

a range of human rights, combating inequality, and 

accelerating development and human progress; ensuring 

universal access to the Internet should be a priority for all 

States. Each State should thus develop a concrete and 

effective policy, in consultation with individuals from all 

sections of society, including the private sector and relevant 

Government ministries, to make the Internet widely 

                                                 
5 Paragraph 67 of the Report of the Special Rapporteur on the promotion and 

protection of the right to freedom of opinion and expression, Frank La Rue 
6 Paragraph 79 
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available, accessible and affordable to all segments of 

population7. 

The Report generated massive media coverage, with numerous 

articles8 stating that La Rue had finally established that the access to 

the internet is a human right. The United Nations Office of the High 

Commissioner for Human Rights affirmed the report of La Rue, 

declaring that the Internet should remain as open as possible.9 The 

right to internet access was finally time-honoured when the United 

Nations Human Rights Council released a non-binding resolution 

condemning disruption of access to the internet by Member States,10 

asserting that the same rights people have offline should be 

acknowledged online. The resolution on the Promotion, Protection 

and enjoyment of all Human Rights on the Internet, also affirmed; 

The importance of applying a comprehensive human rights-

based approach in providing and in expanding the access to 

the Internet, requesting all states to bridge the many form of 

digital divides.11 

Promenading through the International Frameworks that have been 

set up, it has been heavily acknowledged by the global community 

that there is an intricate connection between Fundamental Human 

Rights and the Internet. Due to its ability to promote and protect, the 

                                                 
7 Paragraph 85 
8Wilson, Jenny (June 7, 2011). "United Nations Report Declares Internet Access 

a Human Right". 

 TIME TechlandKravets, David (June 3, 2011). "U.N. Report Declares Internet 

Access a Human Right". Wired. 
9"Internet should remain as open as possible – UN expert on freedom of 

expression". Geneva: UN Office of the High Commissioner for Human Rights. 3 

June 2011. 
10 A/HRC/32/L20, The resolution on the Promotion, Protection and enjoyment 

of all Human Rights on the Internet 
11 Article 5 of A/HRC/32/L20 
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United Nations and other Civil Societies such as Article 19 have 

recommended that member states should ensure its inhabitants have 

access to the internet. Member States should halt all forms of 

obstruction of access and continuously use the Internet as a platform 

to promote the Sustainable Development Goals.12 As earlier 

established, Internet Access/Information Society, is the foundation 

for modern communication which is in itself, the foundation for 

social organization and a basic human need as declared by the 

WSIS. Therefore, the internet should be given unfettered access to. 

Various cases have advocated the call for unfettered access to the 

internet being interpreted as the right to access the internet. In the 

case of The Queen v. Steven Smith, Wayne Clarke, Bryan Hall & 

Jonathan Dodd,13 the courts of the United Kingdom were 

considering Sexual Offences Prevention Orders (SOPO) for viewing 

child pornography on the internet and whether the offenders should 

be barred from using the internet. When considering Computer Use 

and Internet Access, the courts clearly stated; 

In cases where the defendant has committed offences by use 

of the internet, the question is likely to arise whether it is 

necessary to prevent him from doing so again by imposing, 

through a SOPO, some restriction on computer use or 

internet access. Over the years, different Courts have 

adopted varying approaches to this problem. To an extent, 

the variation has been the result of the explosion of everyday 

internet use by a very large proportion of the public. In the 

early days, terms completely barring the defendant from 

                                                 
12 See A/HRC/32/L20 
13([2011] EWCA Crim 1772 
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possession of a computer or access to the internet were not 

uncommon. Latterly, terms of that kind have been quashed 

as unnecessary and disproportionate.14 

Executive decisions of Governments have also reinforced the view 

that the right to internet access is a Human Right. In Finland, the 

Government approximately conveyed that by July 2010, every 

person was to have access to a one-megabit per second broadband 

connection, and by 2015, access to a 100 mega-bit per second 

connection.15 In France, its Constitutional Council declared access 

to the internet to be a basic human right16 and in Estonia; the 

Government argued that in the 21st century, the right to internet 

access is essential for life itself to be enjoyed.17 

 

2.0 THE NEED TO BE RECOGNISED  

Countries and International bodies that have fought for the right to 

internet access and have recognized it have been duly praised and 

recognized, paving way for new innovations in the field of Human 

Rights. With the profound positive changes the right to internet 

access has produced; this body of work will serve as a mechanism 

to persuade the African Union to ensure its codification. The first 

reason for the aforementioned assertion is the view that the right to 

internet access is a Natural Right. According to the Merriam 

                                                 
14 Paragraph 18 
15 “Finland became the first country to officially declare the right to broadband a 

legal right. They believe like electricity, you need internet connection”-  Fast 

Internet Access becomes a Legal Right in Finland- 

www.cnn.com>TECH>finland.internet 
16 "Top French Court Declares Internet Access 'Basic Human Right'". London, 

Times. Fox News. 12 June 2009. 
17 "Estonia, where being wired is a human right", Colin Woodard, Christian 

Science Monitor, 1 July 2003 
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Webster Dictionary18 Natural means; “Being in accordance or 

agreement with nature or having been determined by nature and 

having an essential relationship with something.“ 

Black’s Law Dictionary,19 defines a Natural Law or Natural Rights 

as Positive or revealed laws.  

A natural law is defined by Burlamaqui,20 to be; “a rule which so 

necessarily agrees with the nature and state of man that, without 

observing its maxims, the peace and happiness of society can never 

be preserved” 

Thus, Natural Rights simply put, are the inalienable rights of an 

individual that a state has to ensure are not limited but protected. 

Francis Hutcheson was also of the idiosyncrasy of Natural Rights. 

He took it a step further, stating in his work, Inquiry into the Original 

of Our Ideas of Beauty and Virtue, that Natural Rights are a 

limitation on the Government itself. 

For wherever any Invasion is made upon Inalienable Rights, 

there must arise either a perfect or external right to 

Resistance… Inalienable Rights are essential limitations in 

all Governments. 

We are in the Digital age, and access to the internet is seen by the 

global community as a necessity.  

 In Reno v. American Civil Liberties Union;21 In February 1996, 

Congress passed the Communications Decency Act, an attempt to 

regulate pornography and "indecent" material on the web — and, 

                                                 
18 The Merriam Webster Dictionary, the 11th edition 
19 The 2ndEditon 
20 Jean-Jacques Burlamaqui, a Swiss legal and political theorist see 

NATURALE EST QUIDLIBET 805 
21 521 US 844 (1997) 
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more precisely, to keep children away from some of the internets’ 

less dignified elements. The Act included a provision that threatened 

criminal prosecution against any party that "knowingly" sent anyone 

under 18, content that displayed "any comment, request, suggestion, 

proposal, image, or other communication that in context depicts or 

describes, in terms patently offensive as measured by contemporary 

community standards, sexual or excretory activities or organs." 

  

Federal judges in Philadelphia and New York struck down the 

provision and the Supreme Court unanimously agreed with those 

decisions. The court had to struggle with whether the internet should 

be regulated like a print medium, a broadcast medium, or as 

something new altogether. The Court believed that the government 

cannot reduce the adult population to only what is fit for children 

and that less-restrictive means of controlling online content, such as 

parent-controlled filtering software, should be adopted.  

 

Lately, the case of United States Telecom Association v. Federal 

Communications Commission and United States of America, 22 was 

another clearly defined declaration that Access to the Internet is a 

Natural Right. The FCC of the United States just recently passed its 

Net Neutrality Rules reclassifying the Internet as a Utility and not a 

luxury. This infuriated Internet Service Providers due to the fact that 

they would make major losses.23 The Internet Service Providers 

                                                 
22 No. 15-1063 
23 For example, you want to download a movie from Netflix. The movie you 

download will have to pass through the internet service providers in packets of 

data. Let’s take these packets to be real packages and they have to go through a 

sorting facility which is the Internet Service Providers like Comcast or in Swift 
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wanted to ensure they have control over the rates and still have a say 

when or at what speed. The courts ruled that the Internet is not a 

luxury but a necessity and the ISPs must provide high speed internet 

for all citizens of the United States. The Internet is a necessity and 

due to its quintessence for a twenty first century Individual, the 

African Union must find a way to codify this natural right. 

 

Secondly, the right to Internet Access over the years has been a 

corollary to all the Fundamental Human Rights enshrined in the 

African Charter of Human and Peoples Rights. There are a plethora 

of instances where the Internet has been used to ensure Freedom of 

Speech, Press, Dignity, Liberty and even Religion. In Egypt – 

where, on February 11, 2011, President Hosni Mubarak (at that 

temporal setting) was forced out of office after several weeks of 

protests, social media played a unique role in mobilizing the 

revolution. Nearly nine out of 10 Egyptians as well as Tunisians 

surveyed in March 2011 said they were using Facebook to organize 

protests or spread awareness about them.24 Many activists initially 

made the calls to protest on Facebook. The rate of Facebook use 

during the 2011 protests as compared to the same period in 2010 

more than doubled in Egypt and almost tripled in other countries. 

For example, Egypt had 29 percent Facebook use growth in 2011 

                                                 
LTE. When these packages are leaving the sorting facility, they must leave at 

the same time, arrive at the same time and at the same rate according to the Net 

Neutrality rules of the FCC 
24 3 Carol Huang, “Facebook and Twitter key to Arab Spring uprisings: Report,” 

The Nat’l, June 6, 2011, available at http://www.thenational.ae/news/uae-

news/facebook-and-twitter-key-to-arab-spring-uprisings-report (last accessed 

Oct. 31, 2015) 

 (Social media “played a critical role in mobil[s]ation, empowerment, shaping 

opinions, and influencing change”) 
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compared to 12 percent in 2010. Oman had 21 percent growth in 

2011 as compared to 6 percent in 2010. Yemen had 47 percent 

growth as compared to 20 percent. The most extreme example of 

growth occurred in Libya which had 10 percent growth in contrast 

to negative 76 percent growth in the same period during the prior 

year. During the week before President Mubarak resigned, the total 

rate of “Tweets” from Egypt – and around the world – about political 

change in Egypt ballooned from 2,300 a day to 230,000 – a one-

hundred-fold increase.25 The Governments in many instances have 

moved swiftly to imprison activists on social media, block the 

dissemination of information through the internet and even ban 

generally accepted platforms such as Facebook, YouTube and 

Twitter. During the last week of January 2011, former President 

Mubarak attempted to shut down the telecommunications system to 

silence dissenters, which resulted in inciting more public activism 

as protestors took to the streets when they could no longer connect 

online. The Arab Spring is just one out of the many instances where 

the right to internet access, a natural right, was undermined without 

protection even from the regional body that was created to protect 

Africa. Article 9 of the African Commission on Human and Peoples 

Rights provides expressly that: 

1. Every individual shall have the right to receive information. 

                                                 
25 The Right to Freedom of Expression on the Internet as it applies to Social 

Media in Africa Authored by: African Affairs Committee, Freedom of 

Expression Subcommittee Katherine J. Hwang and Ben Gerson, Freedom of 

Expression Subcommittee Co-Chairs Nyasha Laing, David W. Harrison, 

Danielle Rowland Lindahl, Hawa Allen, Tyler Nims, Marissa Jackson, 

SondahOuattara Edited by: Katherine J. Hwang, Nyasha Laing, Christina T. 

Holder Elizabeth Barad and Jason Spears, African Affairs Committee, Co-

Chairs Brandon C. Smith, Immediate Past-Chair 
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2. Every individual shall have the right to express and 

disseminate his opinions within the law. 

This can be interpreted to contain the internet and that every 

individual should be allowed to receive information from the 

internet and disseminate his opinions through it. Dissemination of 

information has experienced a huge paradigm shift from paper to the 

click of a mouse. But there are no express provisions that have been 

codified to enshrine such view which is generally acceptable 

worldwide. Furthermore, Article 22 also states; 

1. All peoples shall have the right to their economic, social and 

cultural development with due regard to their freedom and 

identity and in the equal enjoyment of the common heritage 

of mankind. 

2.  States shall have the duty, individually or collectively, to 

ensure the exercise of the right to development. 

Development means growth, and one of the major facets of growth 

is the ability to connect to the world. The only way to do this is 

through the Internet. If member states of the African Union cannot 

provide this, then development has not been fully attained. There is 

the harsh criticism that the right to internet access should not be a 

major focus of African States seeing that they still have prevalent 

issues such as poverty, famine and pollution to tackle. But Hilary 

Clinton’s Advisor on Innovation, Ben Scott seems to think 

otherwise. He believes Internet freedom would be realized for many 

in Africa through mobile telephone penetration. Mr Scott said; “just 

like mobile banking (MPesa), Mobile money is doing tremendously 
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well in Africa, Internet access will continue to be tied to mobile 

telephone penetration in Africa.” 

 

He indicated that Africa’s mobile phone penetration has 

surpassed Europe’s yet it’s still at 40 percent. This means the 

Internet and mobile phone market, pose both an economic and 

political opportunity.26 This cannot be truer as the viable tool for 

internet access for Africa is through mobile telephone operators. 

Finally, due to the increase in Internet Censorship in Africa, the 

African Union has to take centre-stage to curb this growing plague. 

Recent social media blocks during elections in Uganda, Congo and 

Chad, to Ethiopia’s increasing control over the Internet, are glaring 

signs that censorship is on the rise across the continent. In many 

cases, state-owned telecoms have full control over the Internet and 

can enact censorship accordingly.27 In Eritrea, according to the 

Committee to Protect Journalists, the Government controls all 

media, creating a restrictive environment for the Press. Eritrea is 

ranked the most censored country in the world according to the 

CPJ.28 The media is under tight control and only state media can 

share news. The fear of arrest bars all individually owned media 

platforms, from news stations to blogs and the Internet is 

controlled by the country’s only telecommunications 

company EriTel. All mobile communications must go through 

                                                 
26  At the Internet Freedom Fellows program funded by the US Department of 

State and managed by the US Mission in Geneva. 
27Available at https://www.goldenfrog.com/blog/internet-censorship-in-

africa(last accessed Oct. 31, 2015). 
28Available at https://cpj.org/2015/04/eritrea-most-censored-country-in-the-

world.php(last accessed Oct. 31, 2015). 

https://www.goldenfrog.com/blog/internet-censorship-in-africa
https://www.goldenfrog.com/blog/internet-censorship-in-africa
https://cpj.org/2015/04/eritrea-most-censored-country-in-the-world.php
https://cpj.org/2015/04/eritrea-most-censored-country-in-the-world.php
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EriTel, and all ISPs must use the government-controlled gateway. 

Access to the Internet within the country is also very limited, with 

less than 1% of people going online.29 In Ethiopia, there is a constant 

crack down on journalists and censoring information. With 

restrictions worsening, “some social media sites have been blocked, 

and in early March, security officials detained two international 

journalists30 overnight while they were trying to report on the 

protests.” In July 2016, Ethiopia blocked several major social media 

sites including Instagram, Facebook and Twitter – as well as 

messaging app Viber – amidst a leak of university exam finals. The 

block lasted 5 days, and was said to prevent students from “being 

distracted” from their studies.31 In early April last year, the 

Government decided to block Twitter, Whatsapp and Facebook 

amid protests. Facebook messaging was stopped and the 

government owned telecommunications company Ethio Telecom 

targeted mobile data connections32.  

In Nigeria, the Cyber Crimes (Prohibition, Prevention, etc.) Act 

201533 was signed into law, and can violate the right to privacy and 

freedom of expression through its provisions in Section 46, which 

clearly state that an individual or an ISP must not obstruct any law 

enforcement officer by not releasing any information he requests, 

whether private or not private. Also, Section 3 of the Act allows the 

                                                 
29Ibid. 
30Available at http://fpif.org/deafening-silence-ethiopia/ (last accessed Oct. 31, 

2015). 
31Available at http://www.newsweek.com/ethiopia-blocks-social-media-

facebook-twitter-instagram-scandal-479581 (last accessed Oct. 31, 2015). 
32Available at http://andenatethiopia2012.blogspot.co.uk/2016/04/twitter-

whatsapp-blocked-in-parts-of.html (last accessed Oct. 31, 2015). 
33 Laws of the Federation of Nigeria 2015 passed into law on 5/05/2015 

http://fpif.org/deafening-silence-ethiopia/
http://www.newsweek.com/ethiopia-blocks-social-media-facebook-twitter-instagram-scandal-479581
http://www.newsweek.com/ethiopia-blocks-social-media-facebook-twitter-instagram-scandal-479581
http://andenatethiopia2012.blogspot.co.uk/2016/04/twitter-whatsapp-blocked-in-parts-of.html%20(last
http://andenatethiopia2012.blogspot.co.uk/2016/04/twitter-whatsapp-blocked-in-parts-of.html%20(last
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President to designate any network as a critical information 

structure. If designated as such, he can bar access to any of these 

infrastructures and gain access into such networks.  

In May 2016, Nigeria was expediently close in passing its Anti-

Social Media Bill. An Act to prohibit frivolous petitions; and other 

matters connected therewith was the guise the anti-social media bill 

was dressed with. The Bill was positioned as an attempt to prevent 

Nigerians from maliciously discrediting public office holders and 

also prescribed jail terms and fines of up to $10,000 for offenders. 

The Bill was termed “dead on arrival” and was not considered due 

to its harsh limitations of most of the rights Nigerians enjoy on the 

internet. Also, the senate looked into the alarming statistics that 

proffered Nigerians as one of the highest users of social media in the 

world34 not wanting to entertain the backlash of its citizenry. With 

this case by case review, it is clear that member states of the African 

Union are finding new methods of barring internet access and the 

African Union is hardly lifting a finger. 

 

3.0 CONCLUSION 

Though the African Union has made efforts in the internet scene 

such as acquiring the regions own domain name after 26 years, and 

signing a Memorandum of Understanding with the Internet Society 

in May to tackle emerging Internet issues—such as Internet 

standards, IPv6, and Internet governance — at the continental and 

global level; these are small steps that the union should not be taking 

at this point of legal crescendo. The Union should ensure that it has 

                                                 
34 Nigeria is ranked the second highest twitter community in Africa and among 

the top twenty according to Portland Communications.   
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a body of codified articles which prevent barring of Internet Access 

and ensures member states have a quota of internet access for its 

citizenship. South Africa and Nigeria are on the rise for the amount 

of Kilobytes per second of downloads that occur and the high speed 

internet access its people enjoy. Member states that enjoy such 

should be able to “teach other member states how to fish” by 

technical assistance and exchange. This of course will be duly 

facilitated by the African Union. The Union should also continue its 

footsteps of organising countless summits to discuss the power of 

the internet. Various stakeholders should be used to address the 

issue of internet access and how to create an implementation plan 

for its success and sustainability. Physical, social and economic 

milieus of member states should be considered in each cardinal point 

of the region to ensure high speed internet is possible. The Union 

should not be afraid to extend its interpretation of its Charter on 

Human and Peoples Rights to Internet Access and the existing fact 

that the internet is a corollary to such rights enshrined in the charter. 

The Unions’ Court should be clarion call and a vanguard for judicial 

activism when it comes to the right to access the internet. Africa 

faces a barrage of issues on a daily basis, from diseases to war to 

despots in government. There will be harsh criticism whether the 

right to internet access is possible, but in the words of Debbie 

Stabenow; 

Everything looks different today; even our farmers use GPS 

and monitor their irrigation systems through the internet. 

The internet is one big classroom passing around notes. It 

would be wrong for you not to pass a note or two. 
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